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PLAINTIFF-APPELLEE'S BRIEF 


Nature of lhr Action 

This is ;i case of unfair competition based .m diversit_\ 
of citizenship and the statutory aim Mint in oontrovoi-'N. 

I’laintill-appcllcc >onuht and secured a declaration that 
the defendant-appellant * is guilty of unfair competition, 
that it he enjoined, pay plaintiff datuaues. and account for 
profits. The suhjccl matter of tin- unfair competition is tin 
defendant's manufacture and sale of phonograph records 
p rod need from derivatives of master' an I matrices admit 
led to have licen initially and oriiriually recorded oy and 
for plaint ill’s irrantor (.Indue l.eiliell. 11 >il K. Supp. .“•."•it 

:;:»id. 

The matter i> now he fore Special Master lion. Thomas 
I-’. Reddy, Jr. 

• Tin* parties will he called plaintiff and defendant 






AI ter several I re- I rial Hearings the case was t n«*«l with 
out a jury on tin* complaint, answer, reply, a Pre-Trial Con¬ 
ference Order which included a lengthy stipulation of facts, 
and a stipulation admitting L’f* lengthy exhibits. 

The plaintiff's right to manufacture and sell the original 
recordings Mows from the original Herman owner of the 
recordings and from the Control Council in occupied (Jer- 
many in which was vested all right, title and interest in all 
tierman external assets and from it:- instrumentality the 
■Joint Kxport-Import Agency which approved the plaintiff's 
contract. The defendant manufactures end sells the origi¬ 
nal recordings from derivatives which it claims under a 
seizure, made one year after its emit ract, by Czechoslovakia ' 
for nationalization purposes of (ieniian external assets in 
the form of such derivatives held in custody in Czecho¬ 
slovakia. 

The Question Presented 

Thus the question is: wlmt could Czechoslovakia have 
seized and Iran.-I'erled to justify the defendant in enpying 
the original recordings for competition with the plaintiff.' 

The defendant moved in this Court for an extension of 
time to docket the appeal in typewritten form and to limit 
review to two specified questions. The defendant now in¬ 
cludes in its brief arguments on three additional questions 
represented hv its Points III, IV and V. The plaintiff will 
meet them very briefly. 

The Facts Ghing Rise to the Question Presented 

The chronological facts minted with a minimum of rotu- 


Teh funkenplntte H.ni.h.ll., a corporation of. and alwa> • 
after called “'I 
rovnl on October I, 104'', of the .1 


exhibits K 





K.xport-lmpnii Agency, l*«*rlin Hruricli, Knifed Stall Sec 
tor, stamped t.'pon the written agreement. i> the plaintiff's 

grantor (Kx. S). 

Telel'anhe.i is engaged in the lnisine-> of pci.rditig upon 
masters and matrices artists whose exclusive services are 
eontraetually aeipiired and in the niaimraelure and sale ol' 
phonograph reeords produced I*root sueh masters and mat 
rices ( Kxs. A to I). 

In I!»41 Telel'unken entered into an asrrei meat with 1‘ltra 
plioa Acticngesellschaft fur tlranmiophon Industrie und 
Handel, of I’ragne. (’/.eelmslovakia thereinafter called 
“I Itraphon"). The agreement loaned matrices to, and to he 
held in custody hy. l it raphon. The records to lie manul'ac 
ttired were to he sold only within t'/.echoslovakin. Teh - 
funken retained title to the matrices. The agreement pro. 
vided: 

Kx. .1. par. 4. clause : 

"A transfer of these mother matrices or matrices, 
resp. to third persons is not permitted to you." i I'ltra- 
plloll.) 

Kx. .1. pitr. Iti. clause d: 

"In case of termination of this agreement for what 
ever reason, the following shall apply : 

All mother mat rice.- or matrices, resp. * * * which 
are in your (1'ltraphnn‘s) possession are to he d«‘ 
stroved within .‘>0 days under the supervision of a trus¬ 
tee appointed hy us (Telel'unken). The raw material 
resulting therefrom is at our I Telel'unken's) disposal." 

The laws of (lermatiN and C.'.eehoslovakia clothe the per- 
formanccs of artists for recording on phonograph reeords 
with >i 11 r i I hi t es of proper! y rights i Kx.-. Y and \\ ).* 

The Tehd'uukeii-1 Itraphoti agreement just described l Kx. 
.1) did not convex any interest whatsoever in the properly 
rights in the recordings, recognized in each country 

* K.xhiliits \ and \\ an printed in pl.imtilt'- appendix 











trol Council for (iermnny. Number JO November 
I04*i.) ( Kmphasis added. i 

On l>eeembcr L’, l!M(i the I Tiited States ami t!.<■ I nitcd 
Kingdom executed a formal agreement I lievia-l*yrne>) 
which, jimi.Mtr other matters, provided for a sinjrle .lo’rnl 
lv\ port-1 mpoit Agency to tala- complete jurisdiction over 
tin* export an I import business in hotli their occupied xom*> 
of (ieruiair. Mil I . S. Slat. 1147a) ami which was later 
amended ami reduced to ilm form of a charter I January 1!*, 
I94N, (ieraiany 1JI47 -1 !*-!!>. The Story in Documents. De¬ 
partment of State I’uhlicnliou. p. 4i'm). Military (iov.-rnor.- 
Clay ami Hohertson on January 1. 1047, issued an order 
creating the Joint Agency, anil on (tetoher-1, 1047. Military 
(iovernim-at License No. J. issued umh*r Military (iovern 
meat Law No. nil, opened tra«h*. subject t«« licensing by tie- 
joint Kxport-Import Ai;om-y. hetween (iermnny and the 
I'niled Slates. Theretofore, on March 4. 1 i*47. tile I llited 
Slates had amended (icncrnl License No. 04 under Kxecu 
live Orders No. sJSO and 0I0J and Section a th) of the 
Trading With tin* Knemy Act openimr up trade with tier 
many. Military < ioverntm-iM License .'5 provide*. however, 
for the approval hy the Joint I'.xport Import Air- m v of ;;] 
transactions: 

"I A A (ieiieral License is hereby granted liceiisini: 
all transactions within the I’nitcd States Zone of oecu- 
ptition in (Iermnny which are necessary in connection 
with ami incidental to the export of properly from such 
Zone to any country outside tiermnny except Spain. 
Japan and their dependencies provided that: 

(' All such transactions are in conformity with any 
other terms, conditions and regulations which may he 
prescribed by the Joint K\port Import Am icy (I'S 
I'K) or other authorized designees of Military t iovern- 
men L for (iermnny i IS I'K)." (Military (iovern- 
meat (ia/elte, (iermaiM. I’nited States Area of Control. 
Issue l*\ October Ml. I!'17. p. 1J.) 

1 Hill p i to, >5 (iiul lirvhMii ItipartMc IWul I'apcf. Feb .v 
I'M/. rcit'»:iciivc to Jaim.ox t. I'M” RcMrntcd 





Tin' •• lied or all hI' ilii' events ami in^truiti«>tits described 
an 1 quoted al>o\.' was i!) that tin* Control Cuuicil ne 
quind till** lo ili»- derivative matrices in custody in Czecho 
Slovakia ialso an occupied country ) as c.xtcrnnl assets; il!) 
that tin Control Coumil lin'**u«;li its instrumentality. dm 
•loint Kxport Import Agency. authorized Tclcfuiikcn in 
••nt*-r into agn i-nmnt to suppl; tlm plaintiff with derivative 
matrices located in tiernmny and those lo-atcd in Czecho¬ 
slovakia through vesting ul' external properly: (d) that the 
Control Council authorized Tclcfunkdi to include in its 
agreement with plainti0*. Telefunken’' property right in the 
original f*-« • *r*Ii?ttrs having n situs in Merlin. tlm domicile 
• t Telel'nnkeii. <.i which tlm » ntm! Council also had un¬ 
questioned jurisdiction. 

Hem-e the plaintiffs links in the chain of riirht to uianu 
facture and sell the original Telefunken recordings are 
absolutely complete to enjoin copy in" of the recordings 
unless h\ the seizure in t'zeelmslovakin the right of the 
plaintiffs grantor oen-< d and defendant's grantor aeipiired 
that riirht. 

The events and instrument* under which tlm defendant 
claims will now stated. They consist of tlm Czechoslo¬ 
vakian i|e. ree>. the I’nris Treaty and its Adjunct relating 
to war repartitions. 

In tlm I'otsdum tiirreement the lour victorious powers 
made provision for reparations Iron, <icriunn\ and agreed 
that the I nitt’d Stat - and the I'nitcd Kimrdom would share 
their claims with oilier nation' out of the Western Zones 
and from the Cernuin r.iitruiil Tlm 

provisions read: 

"I V. Tie- reparation elnims of the I'nitcd States, 
the I ailed Kingdom and ether count l ies entitled to 
repartitions shall he met from the Western zones and 
from appropriate (o rman external asset-." ( |:s Dept. 
State I’lillci in. No. "ID, August a, I'll.'i, pp. I.'ill, |fi7.) 




Tlii.'i' (ii'i'iimn external assets tin- fotsdam -\iii••• hj* , uT 
;iih 1 ('uni ml ('muiril Lnw No. •» I m 11 1 *• ( «>nIr«»l * oun 

i il, tin* supreme authority mutin* Potsdam Atrreenieut 
over reparaiions, lii-rnn* ( /.echo-dovakia is-w-d M- *- 
upon wliii-li defendant r«-I 


(!/.cclu»lo\akiau Nationalization Decrees 

On Oct »l»t»r U4 ami 2.V, IU4"i, Czechoslovakia issued p-n 
oral decree.-* announcing respectively the nationalization at 
industries iiM-luiliiiLc ilu- phonograph record manufacturim: 
industry an*I tin- confiscation of tin- propt-nx (ii-rinam. 
wiilimit providing for compensation i Kx. K i. nhvimislx 
until implementing «!• «-ri*<**» were issued these general de¬ 
crees did not seize nor tala- title to anything tangible or in 
tangible. They made no reference to War Depurations. 
They an- ineffective if in coiillict with tin* I’otsdum Al: t«-« 
iiu-nt and Control Law No. a. Tin- supplemental d--. r 
treated later in detail, i. sited to implement the gem-ral d« 
erees, well- conlilled til property ph> -««-:• 11\ located " 111 .:: 
the ('/.eehoslovalc lb-public and likewise made no nn-ntiou ot 
War Depurations. The general and supplemental de.-reo 
deal only with nationalization. The suppleiin-ntal dei-tees 
created a governmental instrumentality named tilamoplioin- 
Works Natim-al Corporation i hereinafter ealh-d "(iramo 
phone") to ndmiliisler the eatd'iiali .--d phonograph record 
industry. 

Tin- supplemental decrees wen- isstn-d alter Control 
Council Law No. a vested ill tile Control Council all tier 
man external assets. The contents of each supplemental 
decree will now In- slated in chronology with defendant's 
agreement. 

Decree Kxhihit I dated December 'Ji. I'.Da. No. d- 
creed the seizure of property of "Telcl'unkenplatte l-’ur 
Drahtlose Telegraph in 4i.ui.li.il.'' This i-orporn'ion i- not 
the plaintiffs grantor. There is no evidence in tin- Ihvord 





• >n Appeal that it held any matrices of Tclcfiinkciiplattc 
O m.h.ll.. the plaintilV’s irrnutor. 

It should he observed as a pattern <>l* these decrees that 
the pr*»pett\ M'i/eiI i.> liniiteil in the decree to physical 
property that is "situated within the boundaries of the 
( zeehiishivakian Republic." 

Decree Kxhihit M. dateii Deeeniher l’7. 1!)4.*>, No. Olio, 
deeree»I ihe seizure of I'ltraphon property. There is to* 
evidence in tie- Record on Appeal that any of Telefunlcen’s 
property was thereby seized. The Record shows that II- 
traphon had no title in Telefnnkou'' matrices, derivatives 
or recordings. 

Decree Kxhihit X, da'ed March 7. 11)47. No. 11*51, de- 
ereed the creation of the governmental instrumentality 
tiraniophone to administer the nationalized phonograph 
record industry and decreed the transfer to it of property 
theretofore decreed seized. 

Kxhihit D is the (iraiiiophone.defendant agreement of 
Xovemtier 0. 11)47. This agreement eould only apply to 

property theretofore deer.. seized and transferred to 

tiraniophone. NH decree issued up to November ti, l!H7, 
had yet attempted to -eize or to transfer to (iramophone 
anything helontriri'r to plaintiffs grantor, lienee the nicree 
merit of Novemher 0, ID47, under which defendatil claims, 
i a nullity with ie.«pee| to any property or property in¬ 
terest of Telefunken. plaintiffs irranlor. 

Decree Kxhihit »). dated Novemher L'7. I!)IS, No. .'517.'!, 
is the lirst decree issued hearing upon Telcfiinkenplatte 
(i.m.h.ll.. the plaintiffs grantor, and decrees seizure ns Ini 
O' //■> )im\nih\ ainl f nrni •Innqs nn lomliil nil h in lln 
( .i i Im Jni nl: Ifi /inUir (par. !!). 

However, the title to this properly was vested in the 
Control Council h\ if. I'ul.-diim Anleemenl and hy ('ontrol 
Council Knu No. .*• on Amrust I ft 15, and on October 110, 





IJMThis eonlliet is resolved in favor of 
Council under :i|«|»rn]ir;.-iI; lm eeim-nts Inter eon 

Decree Exhibit I’, dated November !’!•, 1!M*\ 
is also tin- first decree issued trnnsferrine to (ii 
the property a 1 ' Tclcfunkca loath >1 uilhin lit (':• 
Itc/mLHi decried seized two days before. and tli 
is to lhi i ll nl ill il' milionnlhulinn. 

While tin* decreed tninsrer to (irnmophoin i 
live, it is In lie observed that fin ihrrn.l ,*» ti:nn 
In fnrr i* mil nniifr rrlrmicl in. It follows then 
nitely that at the time tin* • i«-1 '«*ih ian 1 pp>-Ihutt 
emit fad with (Iramophonc on November ii. 1!*4 
phone had no title to the Teleftinken prop.-m lm 
ill till* (V.eehoslovnk h’epllblie. Tie* record is 
anything; shmviat; that firamophoin* by a subse.ui. 
meat conferred npntt the eonlraet of Xovruibe 
the benefits of the ret foaet ive Iran-Tef diene 
tinned. 

lienee tin* chronological order o|' events in I 
the (J ratlin]iholio-defendant Me'emy agreement < 
her (i. I!> 17. demonstrates that defendant's .urnat 
date had no claim of any nature t.» Tclefmrkeii's 
tangible or intangible, and. in eonseijuenee. the 
has no defense based npoit said agreement for 
i•ompel it ion. 

Paris Treaty and Its Adjunct 

tin .lanuary I I. l!Mli, the Paris Treaty heeanu 
In it the I ailed States and tie I'nited Killgdon 
to the Potsdam agreement set out the shares of w 
lions out of the Western /.ones for each signntor 
Czechoslovakia was one. 

Czechoslovakia had already in MU’* issued d 
the seizure and tunionalization of industries. 


ie Control 
|sii lejed. 
No. :;i74. 
•Jiinophote* 

,l,o Jo nil 
e 'ratlslel 

s retroa< 
Imi ilmi- 
most deli- 
made it' 
7. (iranto- 
nled with 
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vakin m iii 1 tin- defendant could not therefore claim that th 
tiatiomili atioii decree- were is sued to implement the r ol- 

lowing War Kcjwtration paragraphs of the Paris Treaty. 

"Article 1, F. Tile Inter-Allied Keparations Agency, 
'•i lie established in aci'irdance with Part II of this 
Agreement, .-hall charge tie reparation account of each 
'Signatory t.■ •willmeat for tin tlerumn assets irilhin 
'lull 11'" ' i niii< nf* inn.'liiiinii over n /xt'iitf of five 
' ( Kinphasis added. I 14 Dept. State Bulletin 

114. ! 1."»; til 1 . S. Stat. (3) :}157. 3Hi!h 

"Article U. A. Mach signatory government shall, 
under such procedures as it may choose, hold or dispose 
• •I ti- rman enemy assets iviliiin it ,%■ jnri*ilivtinu in man¬ 
ners designed t" preelude their return to (ierman own¬ 
ership or control and shall clmrtic tn/niiist its re/mru- 
i". - .Inn,. ..(/A assets ’ ' (Mmphasis addetl.) 

14 Dept. State Bull. 114. 117: li! r. s. Sint. (3) 317)7. 

31 US. 

“Article tj. B. The Signatory (ioverninents shall 
give to the I titer-Allied Depuration Agency all infor¬ 
mation for which it usks us to the value of such assets 
and the amounts realized from time lo time liy their 
liquidation." 1! Dept. State Bull. lit. 117: til F. S. 
Slat, i 3 1 3137. 31ti!t. 

On December 3. I!I47, eonllirting claims to the same 
(ierman property were resolved liy an Adjunct to the Paris 
Treaty, Agreement Delating to th.e Desolation of Conlliet 
i ii jr Claims to (ierman Kiiemy Assets. Two Articles of the 
Adjunct nr" impor;a:it in the case at liar: 

“Article II The Agreement shall not supersede any 
prior agreement concluded hetween any two or more 
Parties, or lift ween :» Party and another (Joverninent 
not a Party: provided that no such prior agreement 
between any of the Parties shall adversely affect the 
right-under the Agreement of.'mother Party not party 
to tic pnoi agreement, or tlio.-e of it- Nationals.” 
i is |)ept State Bulletin. January I, l!Ms, No. -Il l, 
p. f>.) 

"Article U!i. The a.-ertion of Custodian Control 
over n (Ierman enemy interest in properly within the 




]] 


territory of one Ibirly •.hull iml In tin nm! In hai i th - 
tlroifnl llii- (ii-nimn enemy inlin property within 
tin- territory of another party." 11** In-pt. Stall- liul- 
li-iiii, Xu. 414, .Innunry I. 1!MS pp. <!, I:.*, i < Kni|»)ui>i> 
added.) 

Tin 1 twu parties i-om-i-rii' * I in tin* case at liar ai'i- ('/.echo 
Slovakia ami tin- 1‘nited States m-tiim thrum'll tin- < • intr«»l 
Cuiini-il. I'nder those two articles '-m-h if ( 'zechnslovukiu 
hail actually -«-i/.ed Telcfimken’s di-rivalivi-s the prior title 
o|' the ( ontrnl Council would not lave heen ilestroye.l. 


POINT I 

Tin* law- of Now York. Germany anil Czechoslovakia 
reeof'iii/.e a sufficient property rijilil in performances 
recorded on pliouo<'raph reeorils to restrain unfair coin* 
petition in copying such reeorils. 

To the extent, at least, i * I restrainin': unfair eoinpet iin>n 
by means of copied phonograph n-eonls, the New York 
courts recognize a property right or interest in artistic 
per for loanees. As jurisdiction in the ease at bar rests 
upon diversity of citizenship and the statutory amount in 
controversy, the local law of unfair competition is appli¬ 
cable. I'rihritr l.n:i Din f'n. v. .Xiifiminl !'>1 •*» 

r. S. til it i, Sli I.. Kd. I I0o. 

Milrii/HilHtni O/ititi ,l" ii \. II itmii > .Yu/m/> l!< ■ ■ ■ 

t'orp.. I'.Mi Misc. 7stini X. Y. S. :,\ is:;, affirmed J7!» App. 
Div. tioj. HIT X. X. S. L'd 7 !*.“». and other eases cited in both, 
govern the unfair competition in the case at bar. 

The Appellate Ihvision. Kirs I 1 Ypartnient. in the 1/* ti 
poliliiii case said, p. 7M7 of 1U7 X. Y. S. Jd : 

“Ib-fendanls’ acts, as alleged in the complaint, con¬ 
stitute a misappropriation of the work, skill, expendi¬ 
ture and good will of plainlilTs. and present a case of 
unfair competition. Moreover, upon this record, these 




property interests ot plain. : !'!'.< are entitled to pro 
t• •«*ti *mi Iiy injunction pi lulente lit.- ngair.st nets of in- 
Iringcincnt in.lueed liy ilefemlants* unfair course ot 
business." . (’u>cs cited.) 

I lie l "lift below eiteil a host of eases including I’uimii- 
l" r - v. Uni'll* a. 171 I-’oil. 'Jr.l ami MhI mil lima,I- 

.''"'tun. hn. v. Mir.al: ('or/i.. 177 Mi sc. 4 X«j, 30 y 

>. -d 41!'. In tin- last the plaintiff's property interest in 
its broadcast content was disseminated to the public* at 
larire. yet sueh property interest was held, as in other ruses. 
State as well as Federal, siifiieient to warrant protection 
I t om appropriation through an unfair course of business. 

In the Mi tro/toliliiii case tin* Court restrained the defend 
ant upon grounds ot uulair competition, inisappropri- 
ation ot property lights, interference with contract 
rights, and invasion of the moral standards of the mar 
!:••! pla.-e. In recognizing the legal interests and rights of 
tin* plaintiffs the < otirt said: 


"To refu.— to the groups who expend lime, effort. 
:i:»>ia• • > at.d •:re;>t skill in prodtieing these artistic per 
lormanee- th<- proteetiou of giving them ;i ‘propertv 
ndi!' in the resiiliing artistic creation would he eon- 
trary to existing law, iiM'<|iiitahle, and repugnant to 
the puhlie inter.-t" fp. 45*7 of 101 X. V. K. 2d). 

Indeed, the Now \ ork Stale courts are vigilant in pro¬ 
tecting a property interest against unfair competition. In 
Homan Silrrr-i„illi - I nr. v. Il/nn/mhirc Silrn Co. I nr., both 
plaintiIf and deiendaiit were engaged in manufacturing 
and selling silver-pin ted hollow ware. The record estali 
lislied that those engaged in the same business obtained 
their materials I mm the same stampers or other sources 
and assembled them in accordance with general trade prac- 
tic< and that lie- design.- were standardized throughout 
the industry Obviously the plaintiff's articles were not 
protected h\ patents, trade marks, designs, trade secrets, 
or copyright-. 'I he Appellate Division, First Department 




"However, defendants should In- enjoined 11 • .in lie 
use of plaintiff's photographs. or photograph- I loin 
plaintiffs own nognlive.-, ami I'rom tin- iim- of photo¬ 
graph- >f any produei.- iim*l»» only l>v plaintiff ami not 
l>\ defemtnuts.' cm* App. Div. L’i. iLfi N. Y. s. j.l 
:::u. .Tlo; reargument denied IM* App. Div. »iM. 1 L’_* 
X. V. s. :M Sic, nasi- 

.1 i ttliuii ( ... v. lloi/nl Mii'ii Hull C'i.. l'.Mi IV. i. Mi’ii, was an 
net ion to restrain tin- defendant from copying ami dttpli 
eating jii*i l'i>i.<it-. 1 musir **•11." or record.- m.-unifm-iure.l by 
tin- pin inti IT. Tim music recorded on tin roll.- or i.cord- 
was free for r< cording to tin- whole world umlcr tlm Mat 
Utory mechanical license of the Copyright Act. 17 1. S. t . 
In this respect the JinUtiii case I- on a par with lie .-a-, 
at har. The Court in-ld that tin- defendant must resort t-> 
process of originally recording from tin- -Im.-t mu-w. In 
rest minimi tlm .h-fen.lnnt tlm Court -;»>•! at pane !'_• 7 

"lie (ilefemlant) cannot avail himself of the skill ami 
labor of the original manufacturer i Aeolian Co. t of 
the perforate.! roll or record l.y copying or duplicating 
the same, hut must n -"it to the copyrighted composi 
lion or sheet music, ami not /‘imfi the work of a com 
petitor who has made an original perforated toll." 
I Kmphasis a.hh-.l.) 

Cron: .. linin'. 'J C. A.. 1!'^ I'. 'J.l upon which .1. 
IVm la lit relics, lias no applic.it i..:i t<> tin case at bar Imrans, 
a contract regulated the legal ivlai ion-hip bitu«.r. (.ran. 
ami Harris. Tlm Court Iml.l that cunt me! to In- one ol 
sale of masters. Obviously. by virtue of that eoutrael <>t 
sale. Harris aeipiire.l the title to the master-. Harris a- 
the owtmr was within hi.- .-oiilraclual rights in re recording 
or copying the master- on different speed-. In so copy iim 
the masters. Harris eould lawfully »-ll the phonograph 
l*i‘cords produced therefrom provided lie did Hot describe 
them as a recording of music /»/■ >. id. •/ by (hair. "If h 
did -.< de-eribe it. Im would commit tbe lor! of unfair com 
petition IH M Min. ('n \. Whihmnu. L’ Cir.. Ill I-’. lM Nil " 




I In- Court (|U<>tnl in a note from the Mb/. (H. cast-. 
Tin- vital holding in that case is that th»- absolute sah- of 
phonograph i «"r,ls could not In- coupled with a restra¬ 
tion im venting their use for radio broadens;. Tin- enjoined 
• !es«*ri|»tioii |.\ Harris of tin- music /m ->tih.l by (iran/. on 
'h-- records sohl was hdi! unfair competition c<pially as if 
a broadcast of tin- performances embodied in tin- records in 
Tin AT. I M''/. cum* wore coupled with a declaration that 
*hoy wi-rc live pi*rfo»-inatit*c*s. Tie* iptotation is from pan 1 ' 
"<>. a> follows: 

"Nor need we say that insofar as radio announcers 
declare, directly or indirectly, that the broadcast of a 
W hiteman record is tin- broadcast of a Whiteman per 
frii-iiiauce. that conduct is a tort which Whiteumn could 
••njoin. That would indued he ‘unfair competitionV* 
i AT.| Mb/. (\i. v. I Yhibumti.) 

I hie ihi~ t’oiirt conliniied to promulgate a standard in 
the moral.' of the market place by enjoining the use of a 
/<;■• nhitimi in tie- (Irtnr. case and tin- use of a ]>< rforuiinr■< 
in lie- IK .1 c;i'e. I»\ means of phonograph records, which 
are sold or broaden >1. under ciri-mo'tauces involvinir un¬ 
fairness to the artist. 

I In- IH .1 Mb/. ( •>. ca>e also emphasized the same stand¬ 
ard ill tin- moral.- ol the marla-t place by distinguishing 
between tie- of a performance ami the rn/minfi of a per 
lormaace. h\ mi-iiie of a phonograph record, at page MS, 
where it said : 

"W. 15. (). hrondcastia^ Corporation has never in¬ 
vaded an', -iir-li right of Whiteman; II" t/ harr /inn 
''i/.ir/l I,,- /,/1 I'll III'III" • at all; tlu-y have merely i<sr,l 
tin,., which le- and l«T.\ M an ufnet tiring Com 

patty. Inc., made mid di 1 1 ilnited." I Knipha -is mhh-il.) 


lt» onh v. J C. A., 194 I-’. o,| <|| | t 

tahli'h an; principle that copying of phonograph records 
<■1 a competitor i not unfair competition. In it the plain 
till cluine-d that 1 le- "•-ngrnvings** in it- engraved edition 




of tin* opera KalstaiT were entitled to protection against 
copying by a photo-i-ngraving process. 'I'lte Court lie|.| 
the engravings t<i lie mere non original typography, lie 
eause the entire edition of KalstaiT was onee copyrighted 
the Court held that Dutton it Co. v. C»i/»p/e>. 117 App. I)iv. 
17J, Iti'J N. V. S. 'Stilt, did not for this reason apply and for 
the further reason that tin* original paintings and profuse 
embellishment of the Wool; in the Di'ltnn ease distinguished 
it from mere "typography". Nevertheless, the Court said 
at page !H<!: 

"We do not mean that the defendant eouhl under in- 
circumstances he guilty of ‘unfair competition* in his 
use of the ‘work" " t KalstaiT). 

The laws of (iermany and Czechoslovakia have ereated 
legal interests and rights in a performance. at least inso¬ 
far as they are reeoriled upon phonograph ..ids i K.Xs. 

V and W). Keeognition hv the New York mure of sin l 
interests and rights is not contrary to any public policv. 

The 'relel'unkeii-ritraphon agreement of l!*4I \\a» • \- 
ruled with knowledge that such intangible interests and 
rights were vested in Telefunken. The plaintiff and tin- 
defendant stipulated * that the agreement had not been ter 
minuted prior to the issue of the Czechoslovakian decrees 
t Pre-Trial Conference Order par. .'5 subdivision t p. -II 
The Czechoslovakian decrees did not attempt to cancel that 
agreement. The record is barren of any proof that tin 
agreement was terminated. The Knited States Court of 
Claims held that the Knited States (ioM-inuieut cannot uni 
laterallv terminate a private agreement. Tie- holding 
should apply under the present circumstance^ that the 
Czechoslovakian (iovernmont is bound b\ the agreement 
The I 'oiirl of Claims held: 

. Imi/ivm-s v. t'liitnl States. Ilf» K. S. !)01, «»tt 2. 

"If. a> we held in the Marr case, supra (Marr v 
Knited Slates. KJ.’I Cl. Cl. 47-1. certiorari denied 'U. r > 

■ flic siipal.iiinu i- prune-i in pl.tuUill's appendix 





Hi 

r. S. !!.'»(!. 7 t S. Ct. *W7 t100 F. S. L*04) till* notices of 
settlement issued by the Comptroller (Joneral and the 
acquiescence in these settlements by the claimants 
constituted accords, contracts that could he sued upon 
hv tie- elnimants, the (Jovernment could not unilater¬ 
ally cancel siH'h contracts. See any dictionary or text 
defining the word contract." 

The provisions of that contract loaning only the mat¬ 
rices and prohibiting their transfer to th■ r* 1 parties assume 
greater significance when the law of both countries 
i K.\s. V and \V) i> liorne in mind. The physical metal mat- 
rice.- are conduit - for the intangible interests and rights 
in the performances. If title to the metal matrices was not 
transferred, certainly no title to the intangible interests 
and rights in tin- performances was transferred. While 
the location of the metal matrices was changed to C/.eelm- 
-lovakia for purposes of custody, the situs of the intangible 
right.- wa- never changed by that contract for any purpose 
and remained a.- theretofore at Merlin. tin* domicile of 
their owner. Telefunken. 

That legal situ.- Czechoslovakia was powerless to change 
by law, edict, decree or fiat: and so, that (Jovernment, dur¬ 
ing peace nr war, for alleged war reparations, for nation¬ 
alization or for any other purpose, by law, edict, decree 
or liat, was powerless to affect title beyond its territorial 
borders to intangible property right's and interests of which 
the situs was out-ide it - territorial border.-. 

Tim.- the Control ('mineil of the I nited States Military 
<Jo\eminent e\< rci-ed jurisdiction over Telcfimken's in¬ 
tangible intere-t in it- performances hv reason of their 
being internal (Jerinan a--' t>, and over the matrices located 
in Czechoslovakia by reason of their being external (Jer¬ 
inan u.-.-et.-. ('zeehoslovakia could . cize neither been 11 sc the 
-itii- of tlie (Jermnn internal fiss was in Merlin while 
the (Jermnn external a.-.-et- had already been vc.-tcd in the 
Control Council. 
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l*y invoking tin- Paris Treaty on War lfepurution-. ilt« 
defendant iiiiisl st<lmit tin* foregoing eonsei|ueiin— of tin 
Potsdam agreement at tin* ilati* of tin* decreed seizure 1 Kx. 
(>, No. fluted Nov-iiiImt liT. HM^t. Moreover. | ■ ti< <i 

to tin- last stati <1 ilati*. tin* Military Government through 
the .loint Kxfort-Import Ageney on Oetohur I. HU-*, np 
proved tin* '! c|el unken agreement with tin* plaint 1 IT owi 
the identical internal and ••sti-mul tienuan assets thereby 
endowing the plaintiff with complete right to enjoy and 
enjoin tin* possession or use of tin- matrices as physical 
objects or as vehicles to copy the intangible per fori nance* 


POINT II 

The Control Council acquired German external assets 
within the jurisdiction of Czechoslovakia before na¬ 
tionalization. Czechoslovakia commenced nationaliza¬ 
tion before the Paris Treaty and therefore any seizures, 
if actually made, were not made pursuant to the Paris 
Treaty. 

Czechoslovakia's policy of nationalizing industries wliih 
horn in IJMfi. was attempted to he executed ill after tin 
Control Council vested in itself all German external assets, 
and. r_’) before tin* Paris Treaty of January I I. 194o. All 
texts of derives issued by ('zeclioslovnkia related solely to 
nationalization. Not a word appeared in them about the 
Paris Treaty or war reparation-. Czechoslovakia's seiz¬ 
ure was elearlv not under the Paris Treaty. 

Tin* (piotalious from the Paris Treaty appearing above 
in the statement of fads show clearly that tin* German 
enemy assets were limited to "within the jurisdiction** of 
the cunt met i iik parties. 

Such limitation at most applied to the matriee derivative- 
in custody of and phy sically located in Czechoslovakia. Th** 





intangible right.*' with a situs in Berlin were surely ex- 
el in led. 

The iimtriee derivatives would be within the limitation 
I i ha«! the (’otitiol t <• iiiH-i| not previously acquired them: 
iL’) had Czechoslovakia actually seized them before plain* 
tiIT acquired them: and id) had not the adjunct to the 
Treal> of Baris. likewise quoted above in the statement of 
facts, resolved all conlliets against Czechoslovakia as a 
party with the Baited States to the Bari' agreement. 

It should be remembered that the Bnited States tnoi 
(iermany) is a part) to the Baris agreement and su.eb mem 
bership accrues to the benefit of the Control Council. 

In any event tie* fact that at the time the defendant and 
its grantor made their contract no seizures of Telefunken’s 
matrices had actually occurred, is sufficient to deprive de¬ 
fendant of all rights irrespective of the interpretation of 
the Baris agreement and ils Ad.junel. 

Answer lo Arguments Included in Defendant's llrtef 
Contrary to Its Motion to Limit the (Questions to Its 
Points I ami II 

Nazi Rkoimk 

The Telefuuken artist eon tracts are ordinary commer¬ 
cial contracts. They set forth rights and duties of the 
parties no different than similar contracts made elsewhere. 
They were impliedly, if not expressly, approved by the 
•Joint Kxport Import Agency when that governmental in¬ 
strumentality phy-ically affixed its official stamp of ap¬ 
proval upon the contract between plaintiff and Telefunken. 

.Judge l,eibe|| considered these artist contracts at pages 
.’{.'*4 and at .‘J4J to .'»4.'5, mid concluded that they were not con¬ 
trary to our own public policy and that the rights under 
them are enforceable. Ilolzrr v. Dfitlschr Krirlisbuhu- 
Gwll*clnift. 277 X. V. 474, 47'J. 





1!) 


I*Mt rn> 

.ludjre l.eiliell fjstvf exhaustive «*oit>i«l<Tiilion to tin- dr 
fendnnt's i<*n of indispensable partie> it raised i'i«i 

tin* Iti.-t I inn* in it.' In ill aftc*r tin- cn.-e was submitted t < • 
tiim. .ludtre I-«*ilM-ll disagreed with plaintiffs eontent ion 
tit pn^es T54 In Tin* rrlii , f .Indue l.eibell net'oid'-d tlw 
plaintiff does nnl nffeel am interest of (irnninpiimie \Yoik> 
National ('orporntion aimiii whom defendant now arune*. 

I’rinr tn tlie official npenini* nf business relaliniisliip lie 
I ween (lie Foiled Stales and (ierinany, an physical assets 
nr properly nr intnnuihlo rights involved in this eoiilmvei >\ 
were ever located nr ever liad a situs in the Tinted Stni.-. 
lienee tlie Alien Trnperly Custodian never had and tn vei 
enuld have had an interest in this eontfoversy. IT then 
is ineliaihle as a parly. 

Kinihni.s ami ('osn.rstnN> 

•liaise l.eiliell found ill*' laris and Staled the enlielnslnlls 
nf law spei ideally and separately in his derision. IT- n 
biliously followed the provision rontained in the s.-nieiio 
next In the Iasi of Kllle :VJ (a). Rules of Civil IVoredutv: 

"If an opinion or iiieinorjindniu of derision is filed, 
it will he sufficient if I lie lindinifs of fart and ronrlu 
sinus of law appear therein.” 

fltllltlHlili it (I. Il.lt. ( 'll. \. I irhil Shill d C. \„ -Jill T 
-d 7S«S: th,,u l nil, H Cniun.ni In, . \. l uilul Shihs. 
I C. A., ns T. :!d ::i•_*. :’.I7: Vol. Moore’s Federal Frac 
lire. L’nd F.d., p. 'Jl5.*t7. and other authorities follow the rule 
• pioted above. 

The rase was tried upon a FreTrial Conference Order 
which included a .-lipiilaliou of farts. .Indue l.eiliell could 
have adopt. I I hem instead of speeially linditur them in his 
opinion. l/» n/\ \ rIiih il Stairs, nO F. Supp. t»S. 
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CONCLUSION 

ll is rrsprrlfully submillr.l llull upon Ihc furls unit 
l " H lirrrin lllr ilrorrr of Jmlge Lrilirll in furor 

of lllr pluiulilf sboill.l Hr nflirmril in nil rrsprrls. 

Rrsprrlfully slllunilted. 

Aim 11-It K. (lARMAUSK, 
Attonwy for I'laintifT Appellee, 
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1 N 1) F. X 

•Ml.) 

I)«n‘Ich Kiiin > 


II 

Kinitl 


III 

( >|MIIH«II 


•'ill 





Doehei Entries. 


I N’ITKI) STATUS DISTRICT COCRT 

Docket \<i. 5xn 

Title of Case Minnie ,/> Xiltni' of Artion 

Caimtoi. Rkcokos, I.vi . Artiii i; K. (iARMAizf. Declaratory 
ll'i Broad St. (’») Judmuenl 
'■ I’aim. . 1. I\KRX 

.Mkrci rv Kkcori> Cmri’oratio'. Times Tower. I nlair 

Tillies Si pin re i |s, ( .mpetition 


Dot 


Cii'h Account Plaintiff II' 

,Tin rl 

IH-hurn'tl 

Apr 1 

1949 

A K (i 

Jul 15 1949 

I'd. to C. S. Treasy. $15 

15 


lint 


Push .termini lh f> ii'lant Iti 

o in il 

11 -l,ur>< il 

Jill ID 

I9.nl 

v. j. k. ; 

■».( NI 




Oet Iti 1953 

I’d. to r. S. Treasy. $5 




Dot, 


( 'h rh 

> Frv* 

Month 

Apr 

Dan Year Tilin,/.-. pi’oci iiIihi/>. F.t, . Plaintiff 

1 1949 Filed Complaint and Issued Sum 

limns 15. 

lf< U ndant 

Apr 

S 1949 

Filed Summons and K e i u r n. 
Served John llainuiond. V l'res 
for deft on 4 4 49 



May 

5 1949 

Filed Answer of Deft I'JK. 


\ 

May 

15 1949 

Filed Slip. \ order eMond’u time 
to replv lo answer to 5 L'li 49. 
Leiliell J 



.Inn 

1 1949 

Filed Slip. \ order extend’*: time 




In reply to answer to ten days 
after determining motion for 


Smntmiry Judgt.. Cove, .1. \ 

.lul 15 1949 

1M. to l". S. Treasy. $15 



Duckrl Fnlriis. 


June Hi. 1 !»4«* 

1" il*‘*I N"to o| Issue, Motion for 
Stiiiinuirx Judtri. lor pltf. 

• • > 4*1 

Sep i'll lf»4M 

l’ | l* ,, l Art.lt. vV Notice ol Motion 
lor Summun .1 u.ltrt. for pltf. 

1 »ellie.l. etc. (see memo.) Hyail .1 

Sep _’ti l;#4*» 

Kile.! AlT.lt. in opp. Mailed No- 
live of Entry Hi 4 4!» 

«>»-t 3 H4f» 

l iled Order denying Motion for 
Summary dudirt.. It\nn .1 

Oft 4 l!»4!l 

I' '1***1 1 opy Order denying Motion 
lor Summary Judfrt. with notice 
of entry 

Oft 4 l!»4!l 

I - il' d lieply to Counterclaim 

Oft. 13. in.'ill 

1" i!••• I Note o| Issue Motion to re 

1,1 ■ 1'i'Mir Motion for Sumtnnrv 

•1 llflirt. etf.— |{e|. ID L»4 ;,|| 

Oft J3 1 m:.o 

1'ileil Slip, adjournim: motion ret. 
m :m on to 11/in *,o. 

Nov ;» 

l- ded Slip, adjourning motion ret 

11 /Hi oil to 11 J4 oil 

Jiff 7 If fin 

1 d'd A to It. .y Not ice of M ot ion to 
renew prior Motion for Summun 
• Iii'Il'I. lor pltf. upon additional 
Inctw Motion denied, etc. (see 
memo i Noonan J. 

l)ff 7 Iffin 

l-’iled Aff.lv!. in opp. 

I)ff 7 Iffin 

I’ ile.| A lTdvt. m r.*pl\ 

Mar Iffil 

1'ih d Affdvt. lor adjournment 

Nov _■!) |!i:,| 

*■"' Trial 1 Jefore Kcihell, ,|. ,\,| 

joiirned to 1./2H 

•Ian. L'J. VX ,2 

I-lied drder t re.piest liy all vs of 
reeord) as.-imiini' this ruse to 
•Jiidife l.eiliell |or disposition, |»\ 
Inal or otherwise, Knox, ( h ,j. 
Sent to .1 lldj'e l.eiliell, .). 

Mailed Notice of Kntn l/J'J .YJ 




Dothrl b:„h„ 


Fell I I I!>'*•_» I're-Trinl lie lore l.idliell. .1. 

(»r<l*T In Ik entered 

Mar IN. Hire! Fill'd |u«- trial (lr«l«*r, Heihell •! 

" IN " Fre-Trial HHore l.eibell, .1. 

Order signed, 

“ I s " Mefore l.eihell. .). Trial lictrun \ 

coiicl IK led. Heel'•inn reserved 

Sep Jli l‘).V_! Filed Opinion Iteeroe for 

pltf. as indieated (Spee. Master lie 
appointed to nseerlain amount of 
pit fs damages and o|‘ deft’s 
profits) l.eiliell. .1. 

.Inn lii I Had Special pre-trial liefore Knox. 

I'li. .1. Hearing Held \ ad id to 
io/l’s :»d 

.Inn I'd IFiled Hill of Fasts, taxed at 
$44S.«.»7 | A |\( i) 

•Ini - I!lad Filed Order \ Meeree for injunr 

tion appointing Tliomas F. 
Uedd>. dr. of 1147 I 'ark Avc NYC. 
Spec. Master to ascertain dam 
ages. (Leiliell, .1.) and that pltf. 
recove r costs \ disbursement' 




taxed at # 1 l v '.!*7 

Mailed Notice of Kilt 1 \ 7 a 


.Ini 

:i 1 d.*.: t 

Mailed (*op\ o| t irdei aji| 
Spec. Master to Master 

• intitn: 

.1 nl 

* i'i;.:i 

Filed Alldt. \ Notice ot Motion to 
•Wise Foil of ( n>|s Wet 7 1 1 .VI 

dnl 

i. iii;.:: 

Filed A foil . \ Notice ot 
Motion to re\ iew taxation « 
Uel 7 M od. 

r ost s 

dnl 

i:» i ?>:»;: 

Memo Fnd on motions tile. 

7 d ad 


\ 7 N Cranted la extent null 
i .'lied Se| I le ol der \\ eillfeld, .1. 




Pockt t Entrir*. 


Jill 24 1933 Filed Order modifyinjj; (left's lull 
of costs taxed, as indicated, (see 
order) Weinfeld .1. Mailed Notice 




of Kutry 7-27-33. 

Jul 24 

1933 

Filed Order den yin*: pill's, motion 
to modify costs,—Weinfeld J. 
Mailed Notice of Kntry 7-27-33 

J til 24 

1933 

Filed Notice of Appeal, and on 
7-27-33. mailed copy to Arthur 
Oarmaize < 1MK) 

J ul 24 

1933 

Filed Cost Horn! of Appeal.- 
Hartford Accident & Indemnity 
On. 

(>ct 2s 

1933 
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Mnitri §tatrs Distrtrt (Court 

So I'Til ICItV DISTRICT ok Nkw Vouk. 


Caimtoj. Kkcoros. Inc.. i 

Plaint iff. / 

’ l)o« k. t No. 

against 

MkRCCRV Hk.COIUi ( 'oRCORATIoN. 

Defendant. 


This cause was submitted and whim- on to In* tried by the 
Court without a jury on a plot rial conference order con¬ 
taining stipulations of facts and stipulated exhibits, and 
counsel having filed their briefs, and the Court bavins 
considered the same and made and filed it- opinion will 
findings of fact and conclusions of law on September LW. 
IDfi-. and it appearing to the Court that the same show 
that plnintif) is entitled to judgment in its favor upon 
the facts and upon the law. ii i- hcrchx 

OumaiKH, ai'.m hok.o am* i*» « ni i i•: 

(I) That the plaintiff. Capitol lb.rds. In*\. is alone 

entitled to manufacture and distribute in the Failed 
States of America, its territories and possessions, jilnmo 
graph records made from matrices or their derivatives or 
duplicates produced from recordings made by Tel- futiken 
pintle, ti.m.b.ll., of the thirty four musical composition- 
rendered to the artists hereinafter enumerated, and to 
the use of tlie name Telefunken in connection therewith: 

(■_’) That the defendant. Mercury Record Corporation. i- 
nol entitled to manufacture or distribute in the Failed 
Slates of America or its territories or possessions any 
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records made from mat rices or their derivatives or dupli¬ 
cates directly or indirectly furnished Mercury Record 
Corporate in l»y (irainophnnc Works National Corporation 
or from matrices, derivatives or duplicates made therefrom 
by or for Mercury Record Corporation produced from 
record iters made h> Telefunkcnplatle. (i.m.h.II. of the 
thirty-four musical compositions rendered by the artists 
herein named: 

id) That the defendant. Mercury Record Corporation, 
its agents. nfti«*ers. directors, managers, salesmen, solici¬ 
tor.-. employees and servants lie and they hereby are forever 
enjoined from using the said matrices, derivatives and 
duplicates in the manufacture of records produced there¬ 
from of the said recordings of the said thirty-four musical 
compositions, namely; 

7 ill'- '•! Mn-I'il < • ■«///' i-itinns .1 llriintliiifi SdlllC 

OvertUf" Sololllielle ••| si IJ’* op. 4!) < ‘oiiee|-|gellOUW Orchestra 

(Overture 1M2. Op. 4!») Willem Mengelberg. Com). 

Das Kartenspiel Igor Stravinsky conduet- 

i ( aid (iane- < deux dc ( artes)) ing the Berlin I’hillmr- 

('I’ll*- t'ard I'urtv, I’alld in Three monie Oreliestra 
Deals l 

Kaiser-Wulzer Krim Sack 

( Km pc ror \\ nit 7;t 

La Kolh-Ma 1 Die l.ustigc) Krua Sack 

i La Colei in (The Sprightly Woman)) 

I’m la Walzer Krna Sack 

Kruehliiig.-tnoiii"ii Wal/er Krna Sink 

( Voice* of Spring I 

Mein lien- Manpn- 

Spiel n-h do- I iiM'huld vom Lande 
i Wh'-n I I Max Tie- Innocent Hiri) 

(I’ll l*ln> the Iniioeent Countr\ '•laid) 


Krna Suck 
Knm Sack 


3a 

I'nml I term-. 


I illc nf M us ini I ('(iiHfiiiMil inn- 

!). Cirihirihin 

Ml. Jsinst Iraiimli* iia-incr Hnsr 

(My I.«!«• Cousin Onn* l)n-ann-<| > 

11. Symphonic Nr. IV 1 >-motl 
(Symphony No. 4 in I). Minor. Op. |jii) 

12. Drniisx ii in Sii vcrinu hltiht s«-|,on .|. t 

Kliolrr 

(Out in Sirvrrimr whrrr tin* l.ihir 
Mlooins) 


.h/i'l' l{iti>f(lluff Sump 
Krna Sark 
Krna Sack 

•''•nnan I’hilharii: .air Or- 
«*ho>ira o| I’rairiic ron- 
«l.v Josef Kcilht-rth. 
Krna Sark 


13. Srlirnkl man sirli Iiosen in iiro| 

( 11" l*"srs air OlTrrnl in Tyrol) 

Krna Sark 

14. (iluhwiirnirhrn lilvll 
( 1 hr (ilovv Worm) 

Krna Sark 

!•>. 1 illrr linn l.imlruhaum 
( 1 mlrr tin* l.inir Trrr ) 

Krna Sark 

.. l An ...l.-tui Sum: ; K..mi,, 

mill hrlla) 

(Can/.oiirlia) 

Krna Sark 

17. 1* I'uir it’ll uirin lii'klouilllrll ||r |7 
< * Mil von* . . la) 

Krna Sark 

I s !. Allrk it'll Vrlslrli'.lh- I'rmr kllllSt 
((Jilrl anar>In il ravalinv) 

Krna Sark 

IM. Triiri’r Namr. .Irssm KInmr 
• Caro Noinr) 

Krna Sark 


20. 


Den Tc'ircn /.u vrrsrrhnrn 

l'-li I'ia vmliflil. i.-h w.-ist* „irht. 

mil’ irrsrli. 'i 
( ! uni ill Kovr) 


I' ll hah • ainaI a Knrusrhrrl (i'liahi 
(Oar.- | «as Tit'll! an,I Tip.-;. I 

11 i'll I i1 <|rl' srhnrustr Ta>r in lllrilirlil 
I .rlirn 

I I III.- I- (hr I in.si I >:i\ in M\ l.il'ri 


Krna Sark 
Krna Sark 

Krna Sark 
Krna Sark 
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Art ini# Itemritiiifi Same 
Krnn Sack 

Krna Sack 

Krna Sack 

Krnn Sack 

Krna Sack 

Krna Sack 
Krna Sack 

Krna Sack 

Krna Sack 

Kricli Kleihet conduclm" 
Berlin I’hilliarii'niiic Or 

cjjcsi rn 

Willem McnjrcllicrK con 
< Iiiet in” t Ik* Amsterdam 
i 'iit-i'crii'clioiiAv (>rclios1ra 

and from ilu* use in an> I'orai or manner, or in any medium, 
the name “Telefunken," in connection therewith: 

(4) That the defendant. Mercury Ifecord Corporation, 
pav to the plaintiff, Capitol Bicoids, Inc., the amount of 
anv dama>re> .-ustuiried hy the plaintiIT h\ reason of the 
defendant'.' manufacture and distrihulion of records of 
the .-aid thirty four nm-ical composition'. 

(a) That the defendant, Mercury Ueeord Corporation, 
pay to the plaintiIT, Capitol Uncords, Inc., the profits and 
trains the defendant has derived from the manufacture. 


Tith of Musical ('nm/•asitimi'i 

24. So wrlieht wie heat war ich nic 
1 1 was never in Love as Much as 

Today) 

2.'). Xiemand lieht dich so wie ich 
I No (»ne l.oVer. You As I Do) 

2'». An th*r schnem*n hlauen Donau 
(On the Beautiful Blue Danube) 

27. (iohl and Silhor 

I Cold and Silver. Waltz I 

25. Lacliwalzer 
l.auirhinsr Waltz 

2SI. Ay. Ay. Ay 

do. W«-nn >i' h eine s.-hoen Krau verlieht 
t Wh»*n A l.ovely l.ady Kails In l.ovc) 

31. Sehlaf ' in. mein Kind sehlaf ein 
I Sleep, my Baliy. Sleep) 

32- Vieni, Yieni 

33. Dorf.-ehwalhen and Ooterreieh 
tx’illaire Swallow.' from Austria i 

34. Don .luan 







13 


.ui 

I'iiuil Ihm c. 

sale and distribution of records of tin* -ji i< 1 thirty-four 
musical compositions: 

((») Thai lion. Thomas l*\ Ueddy, .lr., of I’ark 

Avo., X. Y. ('.. ho, ari'l ho hereby is. appointed a Spooial 
Master to asoortain ami report the amount of plaintiIT's 
said damages and of defendant’s said profits and trains: 

(7) That plaintifT recover its proper costs and disburse 
merits taxed in the sum of 1’mtr hundred fortv-ei-rlit and 
97/1110 (sM4S.97) dollars. 

I'') That the plaintiff. upon application theretor. ba-ed 
upon the within Decree, may have and he u ran ted. other 
and further relief as may he in.ssarv. proper and .just. 

Dated. New York. July 1st. 197*3. 

Yisitst 1 ,. I.rim i.u 

I nihil Slut, * l>i'tri,t .l i'hii. 


Opinion. 

t’verroi. |{ nouns v. Mnn i uv IDv.t.i* Coin*. 

Cite as 1119 I-’. Sapp. 3.30 

15 


Arthur l\. Cariuni/.c, New York City, for plaintiff i Morris 
Kinhoru, New York City, on 1 1i«- hriefl. 

Paul J. Kern. New York City, for defendant (Bernard 
Colton, New York City, on the brief). 




Opiiiiiw. 


Lf.iuku., Dietrii*t Judge. 

This is an action for a declaratory judgment under Sec¬ 
tion L'JOI of Title iN I'. S. Tin* complain! alleges (para¬ 
graph 1) that— 

*' * * * there is an actual controversy now existing 
between the parties involving an agreement respecting 
the possession and the right to tin- use of certain 
unit rices for tie- inanufactare of phonograph records 
from which matrices tin* defendant is manufacturing 
phonograph records and is employing unfair methods 
of competition in the distribution of such phonograph 
records.. 

That there is diversity of citizenship and the statutory 
amount in controversy, and that both plaintiIT and defend¬ 
ant are doing business in this district, is alleged in para 
graphs '2 and d. I'laintifT. in addition to a judgment do 
daring that it— 

“is entitled to the possession and the use in the maim 
faeture and distribution "f phonograph records of 
matrices and their derivatives and duplicates of record 
ingnt any time and in an\ manner made by Telefuulcen 
platte, (I.m.b.ll., and to tbe use of the name in an> 
combination of •Telel'milcen’ in eonneetion therewith,” 

also seeks injunctive relief, the impounding of the matrices, 
derivatives, duplieatos and copies, and that defendant be 
required to pa\ plaintiff damage.- and neeotml for the 
profits of defendant’s allege*! illegal use of tie- matrices. 

Defendant’s answer contain- denials and special de 
fen.-cs; al-o a counterclaim for an injunction, the impound 
ing of plaintiff'.- matrices, duplicates and copies, for 
damage- and an neeouuting of plaintiffs profits. After 
several pretrial hearing- tin* altoriie\s agreed upon a 
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stipulation of facts and stipulated as to the admissibility 
of a number i f exhibits. The case was then submitted 
on the .stipulation of fact- and the exhibits. The contro¬ 
versy between the parties has arisen because each claims 
the right to manufacture and sell in this country certain 
phonograph records produced from matrices of recordings 
made by foreign artist.- for Telefunkenplatte. C.m.b.ll. 
(hereinafter called Telefunken) duriug the Nazi regime 
in (lermany. 

After the (iernian Nazis took over control of Czecho¬ 
slovakia, Telol’unkcn entered into an agreement with 
I Itrnphon Aetien (lesellschaft Pur tJitaminophon Indus¬ 
trie Cud Handel of Prague (hereinafter referred to as 20 
ritraplmn) under which Cltrnphnn was authorized to uianii 
fact u re phonograph records from certain Telefunken 
matrices, and sell the records within the territorial borders 
of Czechoslovakia t K\. .11. When Nazi tiermany capita 
lated at the end of World War li. the property of lii rmaie 
in Czechoslovakia was seized to the (ioveruuient. In 1 !M-”» 
Czechoslovakia issued eonliscation and nationalization de 
crees. Supplemental decrees specilieally took over the 
matrices i n the possession of I It motion which were later 
transferred to a Czechoslovakian instrumentality known a- 
(Iramophone. On November i>. 1017 (iratuophom- entered 
into two agreements which made available to Koxuoti 
Recordings. Inc, and defendant, Mercir> Record Corpo 
ration, certain of the matrices of Telefunken recordings. 21 
so that the matrices could he Used in the I nited Mates b\ 
defendant for the manufacture and sale of phonograph 
records. 

Plaintiff, Capitol Records, Inc., entered into an agree 
tnent t K\. S) with Telefunken on October I. 101^. by which 
plaintiIT acipiintl the right to import certain Telefunken 
matrices and manufacture therefrom phonograph records 
for -ale in the Tinted States of America and ihe Western 
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Hemisphere. I’la in I iff*s agri-eineiil with Telefunken was 
executed with tin- approval of the Joint lOxport-Import 
Agency. Merlin |.*l.*W| lira noli. Failed States Sector. when* 
Telefunken is lucati'il. 

The above is a general outline of the controversy between 
the parties. The important details will lie selected from 
the stipulation **f I'aets and the exhibits, and will be herein¬ 
after discussed. 

I l The defendant has raised, in its brief, the absence 
from the record herein of certain alleged indispensable 
parti*' -Telcfunkcn. (iruiimphonc, and the artists who 
made the recordings for Teleftinken. This question—the 
alleged failure to join indispensable parties. Utile P2(h), 
Fed. Rules Civ. I*roc. if'' I ". S. (’.. was not raised by defend¬ 
ant's answer served April L'.’i. 1 !I4!». or by an> formal motion: 
but it was not thereby waived. Rule iL’tli). 

(L'J The artists are not indispensable parties. They 
assigned all their right - to Telefunken. The arrangement 
between Telefunken and th" singer, instrumentalists, 
orchestras, bands, conductor.-, ami oilier artists are set 
forth in |Mtragraphs lli). li) and ij) of the stipulation of 
facts herein: 

"(h) Prior to and since l!HI, Tclcfiinkeii, by agree 
meats, engaged singers, nistrumentalisls. orchestras, 
hands, conductors and elocutionists ami oilier artist 
of established reputation to sing. play, conduct and 
recite for sound recording purposes exclusively for 
Telcfunkcn and to vest m Telcfunkcn tin* exclusive 
right for all time to muniifnclurc, distribute, sell and 
advertise, and to licen-e the manufacture, di-lrilmtion. 
sale and adver'i'ing in all parts of the world of phono 
graph record' of . uch artists’ interpretative perform 
a nee.* together with the e\e|ii..ive right to u.-e in com 
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merce and t rude ami for advertising purposes tin* naiin> 
and piintot'rnplis of such artists and to license such 
IISC. 

*‘(i) Siirli aLMi'Hiii-nls provide for ili«- j»n\m«*nt hy 
Telefunken of vai-yim; shims of money as immediate 
consideration. nr in addition in rnyallii-- <.r a> annual 
iriiaranti'i's upon royalties based upon tin* iiumher <•' 
plmiKurrapli riM-onls rnnlaininir the artist'* ini<*rpr<* 

Intiv«* performances manufactured ..r sold 

**C j) Telefunken ••nt4-r«'. | into writ ten uirreement' 

"ii dates ami witli artists as follows. Th.til 

an* wltat they purpnrt tn tic 2 g 

Ci'flain written agreements with tin- arti.'t- an- Kxhihits 
A tn I of tlm irroup of exhibits. tin- ailmissiltilitv .whii-h 

has I.a stipulated under parai:raph 4 of the pretrial n|.|. > 

The eniitraels with ih.- artist. Krnn S.-mk. « K\-. It. Ih 
laineil the prnvisimi: 

"V"U I Kina Sark I transfer ami assign 1" u- h- i- 
with, all \"tir ropy rights, autlmr*> rights ami oilw 
rights vested in you mi Iwisi- nf \<mr personal appeal 
anee for ntir recording purposes, inelmlimr in part cm 
lar the recordings and other iiiechanieal devices mad- 
h> us. without an> restrirtion and lor all < •entries 
This transfer and assignment refers also To all right' 
which lliax he llewly vested in you in tin 1 future, put tr , 
suant to any change nr am.-u luieiit of the laws." 

The contract with Krieh Kleiher. tieiieral Mu>ie |tire< ;ni 

I Kx. K) ..I a similar provision S.. did tin- agree 

meat with I’rofessor William Mcngellmrg ||.\ ii); die 
agreement with I’rofrssor l^oi StrnviusU 1 1\\ III: and 
the a g feci ill'll I with (leiicral llil'ector .loseph Keilherlll 
1 I • (Kxhihits \. (' and I 1 ' are tmavailahle. having 
heen lost during tile war. | 
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(.”>] As in Tehd’unkcn ami (irumophom*. I they 

art 1 ant indispensable parties. Their rights can In* reserved 
in tire decree in In* entered Herein. little HUH): Marks 
Music 1'iirp. v. Jerry Vo«reI Music Co., 2 Cir., 141) F. 2d 2d''. 
270. THe .judiritient to In* rendered herein will not under 
Hide litili) "affect the rijrlits or liabilities of absent per 
sons." This in effect wa what the old Thirty Ninth F.ipiity 
Rule provided. It is discussed at sonic length • n an opinion 
hy .ludire Parker of tin* Fourth Circuit in (Kiev v. Sweet- 
land. 04 F. 2d 33. 

PnTnrc the Federal Hides of Civil Procedure went into 
effect in September 103'\ the courts sought to adjudicate 

29 cases in the absence of interested parties who could not 
be broucht in. Mr. Justice Sutherland in Ibnirdieu v. 
Pacific Western «»il Co., •_’!>!> |33."i| F. S. (in, "i7 S. Ct. .*il. a:!. 
*1 1.. Kd. 42 (decided November l!)3d) stated tin* rule in 
that respect as follows: 

"The rule i* that if the merits of the cause may he 
determined without prejudice to the ritrlits of necessary 
parties, absent and beyond the .jurisdiction of the court, 
it will be done: and a court of eipiity will strain hard 
to reach that result. West v. Handall, Fed. Cas. No. 
17.424. 2 Mason is], |!)b lopinion by Mr. Justice 
Story): Cole Silver Minim: Co. v. Vi rid ilia «k C. II. W. 
Co.. Fed. < ':i~. No. 2.990. I Sawy. bXTi, IJSJ) (opinion by 
Mr. Justice Field): Story*' Kipiity Pleadimrs (Sth 
20 Kd.). 77. f"- And see Hassell v. Clark's F.xi*ciitors. 

7 t'lanch bit, !l'\ I.. Kd. 271 : Klmeiidorf v. Taylor. 10 

Wheat. i:»2. Ib7. lb*. b I. Kd. 2*9. Cf. Kipiitv Huh* 3!). 

"\\ e refer to the rub* established by these authorities 
because it illustrate.*- tin* diligence with whieli courts 
of eipiity will seek a way to adjlldieato tic merits of a 
case m the absence of interested parties that emmol he 
brought in." 
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fir;iiiiii|ilu. li.'U- snudil lIn- .jiiii-ilii-tinn ,,r t|,i- C.,nri 

h . v instiluliimi, suit ll'iul \, llv ■ ,,, |<i.-,n. n^i.in-’ 

M.-n uiy. rlnimiiut lliiil Mi-miry \ mf it- ,,,ntra.-i 

" Pill <lrai",.|ili,,im in \ iii iim- way-. In |hut .-nit .. 

I' 1 "”"' 'Ippump-n. all a.>HMIiiiu. an injiiin-ii>m 

i. llii'i' r.-li. r. Thill -nil i- -ii|| iiHnlinir. If Ii,'m„„,,|„„„. 
wi.-ln-- In inlcrv.-iii- in thi* lim.i-iit -nil limuirlil In ( :,,,j|„| 
iiKiiin-l Unmiry, il may .In lint Iira„,.,,,|,iTnlui- 

III -Ill'init ■ I?-i*lI* In lIm juri-ilii-iinii ,,|' thi- I.. in ||„. -nit 

'"•"" 111 " 111 Cnpilnl -llnlllil ,,„t |„. 

Illlll'l- III’ till- <1.11,1 that III,. lililimilT Capilnl „„| l„. 

. . . ''T " 1 "'"I IniI:itill* ivlii'l' atrain-t .Mnmirv |„i- 

""• Inll.-i-V ... II' Mi.mm .„ 0 

a lull l,y ,niii|„.|iiin mifaiilv with Cii|,itn|, .. 

Inis III",In Mnimiry-- nm,hi." |,„>,il,|,. I„ .-m.-rinsc t,,t„ „ 

<•<mtr;i«*i with Mi'iviu v and ;intIn>rixintr Mrrrun i«i th- 
I"-I "I" " 'ill'll ('ll|’lt"l ''"III ] 'In in- I • I'll III,,|iliniii‘ tmt 
""'.v ii lit In iriKm I ii. Inn in,nln tin. tin I'tt i i- i*n,i i| i,.| j i i, ,|, , - -,, . 

In Mi|i|ilyi;i" Mm,any v.itl, tl,,. umiri,-.- it. «|„..|, 

I' 1 .'.‘-■"‘M' 1 .. . "'"'In mill -..I...... 11 „ 

with Capitol. 


A> slalnd li\ .liidir*’ I’ark’r in 

MM K -d :»7 |: 


SwiM’tland. 'Up! a 


'■'I’l"’ tiling llull malms our an in.• M,- p n m 
sl snil is |I,; H intiT.—| „r |,i- w ill hr alTr.’N’d In 

H. iml lli;il <pirsiious «*r law ..r fa,.i udl I..- pn>s,.,| up..,, 
in whirl, hr ,, intrrotr l hi'! I.\ f|„. ,33 
lir w ill m• i hr hound.” 


Ill I’arfcnp lfll-l i'l',.,.1' I'm .. II,„||.,„ I ,.in,, Tnl l 
I'll'.. I If. !•' ii,! "Til. <>7!l. .In,Inn Swim -tain,I' 


••'I'll,- 

alTrrtnl 


dortlilir that our whoso intorrsK will hr 
h\ a •Irrirr llllist ho luudr a parl\ to thr 'lilt 


1 Suit -tiH |irndini; 
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is an equitable riii**. ami a court of t*c|iilty should 
not apply it. we think, when* special circumstances 
would make its application inequitable." 

In its complaint airainst Mercury (Civil r>S--239) (iramo- 
phone alleges: 

"Thirty-lifth: On the 23rd day of September, 1949, 
upon the failure of defendant to cure said breaches 
and defaults, plaintiff terminated said agreement and 
demanded that defendant cense to use the said matrices 
for further production and sale of records and to 
return same to plaintiff. 

"Thirty-.-ixth: In violation of the terms of the agree¬ 
ment defendant continued and still continues to use 
said matrices without the consent of the plaintiff for 
the production and sale of records. 

"Thirty-seventh: The plaintiff is entitled to an 
account in-' and to an injunction to restrain the defend¬ 
ant from further use of said mat rices for the produc¬ 
tion and sale of any and all records from the said 
matrices nr from reproductions of said matrices.’* 

Thus (iramoplione claims that its contract with Mercury 
is at an end and seeks an injunction mjaiust Mercury's fur¬ 
ther use 133b | of the liialriees in the production of records 
and Mercury's >al»* of iccords made from said matrices. 

^ Therefore any injunction that mn\ be issued against Mer 
cury iri the suit liroutrlil by Capitol will not adversely affect 
(iramophone’s interest-. The injunction can lie limited to 
the use of the matrieer- h\ Mercury and the sale of any 
records made therefrom. |t need not provide for the 
destruction of the mill rice- nr the records. Capitol's claim 
for dumatres and an accoimimtr is asserted only against 
Mercury. Thus the relief which mifrht he accorded hy the 
court to Capitol would not alfed any interest of (irmno 
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phone Inti in I’iiH would lie in am.ri! with tin- «*c|ui 
r* , li* , f (irnmoplmnc seeks against Mercury. 

14 | Indeed. (ii'iiiiiii|)!iiiin> ninl Isi• \ iif 11 • • i which 

iticlmlc.v Mrmti v) by the sttpph rii- nt to tln-ir agreement 
"• November I!M7 I Kx. (J) recognised the possibility ..t 
litigation arising in this country if phonograph riinnh 
wen- made from Tclcrnnkcn matrices which ( 7 ."c||os|ovakui 
had coiiliscntcfh Thc\ ngreiil that "Keynote accepts it 
to lie solely tln ir own risk and responsihilit\ to trade wi*l. 
the referred to record and keep tiW'N't' free from an> 
liability or detriment . This provision can be interpreted 
as authorizin'; Kevnote i Mercury i to defend any suit that gg 
attacked the right of Mercury to use the matrices which 
might put in issue the nglil.* of (iramophoiie under tie 
Czechoslovakia (bivemmetit’s decrees. Tin* case of V I. 
Smith Iron Co. v. Dicks.a. - Cir.. 141 1\ J.| would b 
m point, as showing that under the circumstances tJruiuo 
phone is not an indispensable part\. 

Paragraph tkl of the stipulation of facts state-; 

"(k) Through the \ear> such artists have rendered 
and recorded their interpretative performances for 
Telefunkeii. who engraved such renditions and record 

iugs upon matrices which embody such interpretative 
performances and which are capable of use mid are 
list'd in nianufaeturing phonogtaph record' of such 
performances ” 39 

t»n January I. I!HI. Telefunkeii entered into an agree 

.. with I'ltraplion |par. 1 I) of the stipulation of facts! 

Tin* agreement ( l\\. .h provided that Telefunkeii granted 

I'ltraplion rep resent n 11 on of certain products .lading 

"Records o. 1 lie brand ‘Telefunken’ not including "prod 
net- el our 1 I'clefimkeu's) ‘special recordings* depart 
meat I’aragrapli of the airf *1 n *<111 provided: " \s t,, 




territory. your representation pinhrnco'* tin* protectorate 
Bohemia and Moravia, as well as. until revoked, Slovakia. 
* * * Kxportation ol' articles subject to representation out 
of the area of representation is not permitted to you. 
neither directly nor indirectly”. 

The representation of Telefunken's interests in the area 
specified was to he an exclusive one. t’aratrraph 4 of the 
agreement provided: 

"You will procure the rc<ords enumerated in I’ar. 
I a. hereof either from us. or will stamp the same 
vourself from mother matrices or matrices supplied 
hv us. • • • 

"You will use the mother matrices or matrices resp. 
supplieil to you only for the purpose of stamping 
records in accordance with I’ar. 1 a. hereof. A transler 
of these mother matrices or matrices resp. to third 
persons i- not permitted to you. The produetion of 
matrices from the mother matrices .-implied to you, ns 
well as the stumpintr from the same mid from the 
matrices Mipplied to you i- to lie done hv you. and at 
\ our cost and at your risk." 

The Telefunk'-n ritraphon agreement, according t«i para¬ 
graph 15 thereof, was to run from January I. I!M1 until 
Recemher ol, IIt extended itself from time to t ime for 
periods of two years. The agreement also provides (par. 
IfiI "In cn.-e of ihe termination of this agreement for what 
ever reason * * * »d| All mother mat rice.- or matrices resp. 
of records fnllinir within Car. I a. iTclefimkctt hrtind 
records) which arc in your pos e-sion are to lie destroyed 
w ithin •! , i dn\ - under the .-upervi>to» of a I rttslee appointed 
hv u>. The raw material re.-ulting therefrom is at tutr 
do posul.” 
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From the above it appears that ritruphon did not obtain 
title to tin* matrices: |!W7I that it could not sell or transfer 
lentil title to the matrices to any third person: and that 
it could manufacture and sell the phonograph records mad* - 
from the matrices only within the limited territory of 
Czechoslovakia. If lltraplmii had attempted to permit 
the matrices to be used in the Failed States of America 
by a third party in tin* manufacture of phonograph record', 
that would have been a violation of the terms and conditions 
under which i'ltraphon received possession of the matrices 
from Telefunken. 

Paragraph mil of the stipulation of facts state-; 

*"tm) In HM.i the (iovernment of Czechoslovakia 
issued conlisealion and Nationalization decrees cm 
bracing tin* phonograph iveord industr\ under which, 
and implementing decrees, tile pro pert \ III tile posses¬ 
sion of riiraphon including the Telefunken matrices 
in the custodx of I'ltrapliou were seized and trails 
ferred to the Czechoslovakian instrumentality formed 
for that purpose, namely. (Iraiuoplmm* Works National 
Corporation, hereinafter called tirainophone. tiansla 
lions whereof are annexed hereto as Fxhibits K to I* " 

'rile ('-/echoslovakian •leer.. October I'.Mo . No. liisi 

collliscated without compensation the proper!) of the per 
sons mentioned in Section 7. subdivision lb. of the National 

izalion deen.. October .1. I*117* i No. IlMll. Said Section 

7 provided I l\\. K ) 

"Subd. I. For nationalized proper!) which at the 
time of actual termination of enemy occupation and of 
the Nazi or Fascist regime undoubted!) belonged, or 
i'll b« longs to per on< mentioned below, no compeiisn 
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"iii) To tin* (iiriimii Reich. tin* Kingdom of Hun 
irarv. to public bodies * * *. 

" Ill Tn persons ill - Herman nr Hungarian national¬ 
ity. with tin* exeoption of those who can prove* tliait 
they have remained loyal to the t'zeehoslnvak Republic, 
have never committed offences atrainst the Czech ami 
Slovak nations, ami have either mt'volv participated 
in the fitrht for the liheration «.f the Republic or suf¬ 
fered under Nazi or Fascist terror." 

Actin.tr under the iXeo'cc of October LM, 1 i No. 1(1(1) 
the Minister of Industry on Deeemhet Si. I!M."». decreed 
47 I Kx. l.i in respect to Telefunken's property in Czecho¬ 
slovakia— 

.that the enterprise Tclofunken fuer drahtlose 

Teh-crraphie C.m.b.ll. with the sent in Merlin as to 
enterprises situated within the boundaries of Ihe 
Czechoslovak Republic he nationalized on October -7, 
1 !)4."i hv hecotnintr State owned. I menu so it is an enter¬ 
prise for manufacture of records according to sec. 1. 
par. 1. No. l' 7 of the said Decree. 

"Through this nationalization, the Czechoslovak 
State iici|ii:re> the ownership of the nationalized enter 
prise to wit: of all real property. buildings and install¬ 
ments servin’-' the operation of the nationalized enter¬ 
prise. nil accessories of the enterprise including all 
rights i patent-, licenses, franehises, trade murks, 
sample-, etc., note-, securities, ileposit hooks cash and 
outstanding n.-set~ belonging to the enterprise, all 
finished and iiiifini.-hed goods, semi-maniifaelures, 
-tock and material which belonged in the enterprise 
on the day when this decree comes into force. I'laecs 
of deposil of raw material, personal property ami 
rights permanentl> serving tin* operation of the enter 
prise are affected by the nationalization, even if they 
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heluiij; to persons other than tin- mvncr of the enter¬ 
prise." 

On I);*<•«•! 11 1m r l’ 7. HMa. tin- Minister is sued an Industry 
‘•diet fir decree (No. Jilin) i K\, Mi in p-spect lo ritra- 
plionV property in (V.eehoslovnkia— 

that lit* enterprise known ns •ritniphom- 
Sto<-|< Company for (iramophom- Imlustn nml Trade’ 
with tIn- seal in rrnirin* was natiouuli/.cd I»v heeomini: 
S(al<- owm-il a> of f><*t«r *J7. IJ>4.\ I .era Use it i> an 
enterprise for tin- iiiumil'actim- of irrumophom- records 
|3.'iS| pursuant to mm-. I I. No. J7 of tin* <aid 

Decree. 

“TIii’oiikIi this nationalization. tin- C'/.cchnsInvnk 
Stall- ari|itiivs tin- ownership of tin- nationalized i-nti-i 
prise to wit: of all n-al propertv. huildiiurs ami in 
stallatioiis si-rvinjr tin- operation of tin- nationalized 
i-nt**r|»risi»« all its accessori.-?. inclmlin- rights i patents, 
licenses, finm-hises. tra.I.- marks, samples. *-t.-,>. not«-s. 
securities, deposit hooks, i-asli ami outstanding assets 
hi-lomrintr to tin- i-nti-rprisi-, all linislmil ami untinislm.l 
jjimmIs, semi -manufactures. storks am] materials which 
hclnm; lo the enterprise on the .lay wln-n this decree 
conies into loree. I'laei-s of ileposits .if raw materials, 
personal property ami riahts permanently servinir the 
operation of the enterprise are affected l.\ the national 
i/ntion. even if the\ lu-lom; to persons other than the 
owner of tile enterprise." 

(»n March <. 1 !*-!•• i see l\\. Nl the Minister of hnlustn 
together with the Minister of l-'inam-e. aetim; nmler tin- 

Nationalization deep.f (tetoher li-l, i No. Itui) issne.l 

an edict or decree i No. I J.'il) and esiahlisln-«l the linn of 
“(irnniopliom- Works. National Knterprise" and trails 
I'erred to tiramophone various properties, inelinlim; 
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"3. Tlir properties of the enterprise Telefunken 
Dmhtlose Telegraphic (i.m.b.II. with the sent in Berlin 
to the extent of it.- nationalization. 

"I. The properties <•>' the enterprise I'ltraphon. 
akeiovn spoleettost pro prr.mysl a < Vlmd gramofony, 
with the seat in Prattle to the extent of its nationaliza¬ 
tion.” 

A further decree i K.x. ()J was signed hy the Minister of 
Industry on November 27. HMS l implementing various prior 
decrees | which formally deflated that the enterprise 

"Telefunkenplntte (Lm.b.ll.. Berlin he nationalized. 

53 a<faras its property ami furnishings are located within 
the Czechoslovak Republic, because it is an enterprise 
which forms together with the nationalized enterprise 
an economical entity and i- decisively controlled by the 
nationalized enterprise pursuant t** Subd. •'>. of the 
said Section." 

Finally on November 1!M S . the Minister of Industry, 
toirether with the Minister of Finance. decreed ( Fx. I’) that 
the property of the nationalized enterprise "Telcfunken- 

platte (i.m.b.li.. Berlin to ... of its nationalization” 

be embodied into Cruiuophone Works. National Knterprise, 
as of January I. I!l4t». and that (•rnmophonc take over the 
oblijration- of Telefunkenplntle as of January I. I!)4li. 

54 From the above decrees it appears that the <‘zcclm 
.-lovakian government ha.- confiscated and taken over, has 
nationalized and embodied in <irumophonc, ns of January 
1, |!,'4b, all of the properties of Telefuuken and I'ltraphon 
within the jurisdiction of the ( /.echo.-lovakian government. 
The original decree- of October and December l!tb> t Kxs. 
K. Land M) and lie- implement itiir decrees of March IJMti 
and November l!t ,s t K\.-. N and l*| were very broad. 
Within the scope of the decree, were the Telefuuken 
matrices of Mercury involved in I hi.- litigation. 
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I•*'. ( »| 'I'li" confiscation iij' tin* circular imtnl discs, known 
ns matrirc , did not invest the ( ‘/.erlioslovnkinn L'ovcnjim-n* 
with ill" rl^flu lo reproduce rccorils from tin* matrices ami 
distrilnit" tIn-iii Ih-mhi I tlm (''/.""linsliivakian borders, or to 
license others situated beyond tlm Czechoslovakian borders 
to reproduce records I’mm tin- said matrices loaned to ilmm 
lor that purpose. ’Ilm (irniuophmm (’>>ni|>;■ n> wlmn ii oh 
tained physical possession of the mat rice-, ormiuallv 
"loaned to I Itraphon. acquired no more than a properl\ 
risrhl in the matrices themselves. Of course, t /••elioslovakia. 
as a Sovereign, conhl liiroiteli it' instrumentality. (iratno- 
I'hotie. manufacture ..rls from the matrices in Czecho¬ 

slovakia ami ilistrilmte them within its own territory, lis 
own courts wouhl recoirniz.c ami e a force that riirht. Ihtt 
the courts of another nation would not have to recognize 
any such claimed riylit Imcause tin- possession of the matriv 
did no! earn with it the rijrht to tlie performance, whieh 
was with Telefnnken in Merlin. The right to reproduce 
the performances engraved on l.’toMt the matrices was 
intangible and its situs wa< at the domieile of its owner. 
Telefnnken. in Merlin. 

An analogy ran he found in an enrl\ ease. Stephens \ 
Cady. U How. .Yjs. .V. | s. || |.. Kd. .VJ< involving 
the risrhl to a copyright. In that i-.is.• the Supreme Court 
distinguished hetween the tangible propert\ in an engraved 
i-opper plate arnl the intangible riirlit to make and publish 

the map engraved on the la... the plate. The facts were 

these; a judgment at law had hern rrro\ered against the 
phiintill. Stephens, upon which an execution had issued 
A copper plate engraving of a map mi which plaintiff had 
an|aired a copyright was sold to the defendant Cady pur 
simni to execution on tlm judgment. Having become the 
Iciial ow imr of the properl) in the plate, tin- defendant t ’ad\ 
claimed the i mdii to print and publish tlm maps and was 
SO engaged when plaintiIT Stephens sued lor an injunction 
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barring defendant from pursuing such a practice. Tin* 
Court characterized tin- right to print ami nultlisli tlm map 
as "incorporeal", ami declared the plate to lie nothing 
more than tin- means hy which copies of the map were 
multiplied. It emphatically r ■••cted the proposition that 
"the right to print ami publish the copies adheres to and 
passes with the means hy which there are produced * * V 
Shortly thereafter in tin* related case of Stevens (Stephens) 
v. Cladding. 17 How. 447. 5« l\ S. 447. 15 1.. Kd. 155. the 
court reiterated it> holding in tin* earlier case and concluded 
that "tin* incorporeal right (as represented hy the copy¬ 
right) subsists wholly separate from and independent of 

59 the plate”, and that the sale of the copper plate of the map 
did not carry with it the riirht to prim maps therefrom. 
Tin* doctrine of those two «*as« has been consistently fol¬ 
lowed. 

In Aoer v. Murray HKi C. S. 1*26, 2<i L. Kd. P42. tin* 
court held that if e«piii v had jurisdiction of the person own¬ 
ing tin* intnngihl'* right it could deal with the situation 
and order a transfer of the right, such as a right to a patent. 
In American Tobacco Co. v. Werckmeister, '207 I’. S. 2^4 
at page 2W), 2*< S. Ct. 72. 77. 52 I,. Kd. 2DK, the court recog¬ 
nized "the separate ownership of the right of copying from 
that which inheres in the men* phy. ieal control of the thing 
itself”. See also, Ho I ibs-.Merrill Co. v. Straus. 2HI I . S. 
330 at page :i47. 2* S. Cl. 722. 52 I.. Kd. lOStJ. 

^ The parties have -tipulated: 

"ill Teleftmken and 1‘ltraphon Action (Jcsellschaft 
| , 'ur <irammoplion Industrie I ml Handel of Prague, 
prior to tlu* i-stmnee of the Nationalization and Con¬ 
fiscation Decree- in |!M5. hud not terminated their 
a greet i lent entered into in HIM.” 
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I a ra^ra| ill in) n| 1 1 n ■ st i|iiihi t it >n of fad' -1 ;i t < : 

•'In) (In N.iviMiilii r i). ]!U 7 Din.pi,,.,..| 

l>n. iiKTi'.i..ii|il- "ill, K.'in.,|. ||.rilii,,.-. I„... „,„| 

" illi tin- i!i-l'i',ii|jiiii iiiiiliin-j ;iv;iiInI.I.- I,, ili,. .l.-r.-ii.liirii 
III.. T,.Mil,ill..,.trine- f.,r Hi.. iiiiiimf.-irliir.. 

nil,I Mil,. l,|' |ll|.,|||, ! ;|np|| |.|.|.,,|.,| s III,.,-,.Ill,,,I |, v |||,. ,|„. 

in '!"• I nil,., I Sim,.,. „r 

an- aiiMi'M'il }n>r*<>t<• a- K\hil>it ly" 

'I'ln* sauI airi-iM'iiifiit i Kx. i |tr<); 

• > M\\( shall troin time i»» time Kevn.ifeV 

r, “l'«'*st r-'i-nnlimr mat rices s|H*rili. ,| l,s 

... . 1 »■ rii»I I.r |l,i- „ w , wi || I,,. 62 

i- liiuv .'ilr,-,-i.lv li, ,-n pr,-,liii.,,i] |,, ,;\v\l 

... »||i,.|, |i;,v,. |„.,.„ p, 

"f enemy linns Minnie.) ,|„. i„ n j,.. n (> ,,,.| l ,;_ 
sluvnkin mil iniinli'.-.e, I l,v ,I,. „|- ,i„. |.,.,. M ,|,.,„ „ r 
'I,,- ii'-piii.ii,. ,.r o. t.j,,.,- -jiii., imr, „,n, 

. 1 ctniliHii.ii, x,,. inn i:, , 1 , 1,1 i, v ii„. ,, 11 ,.,. 

.. s ' 1 ; 1 ' in.lnsin X,,. i'L',1 ,n„l x„. ||. .. 

Iisln .,1 in ||„. ,,l]i|.j,i| nil/-!,«■ .,! |‘l 4 ii" 

Sin,nl,| „ny in,Itliii- I..,... ,„ K,... 

•l■•|■<•<-liv.■,I„I1„in..,I. i;\vxc slinll, ,1 r.., i ii..-i,.,i 

l«> Keyni.le, r,.|,l„,.,. s;iin,. ,111,1 ,11 su..|i ill,. „,, rll . 

,l,,|V,-liy,. nr ,l,iin,I iii.ttslinll I,,, n-mrn.nl l.i 
1 '" XI' l.y Ki-yimtc. Ir ilm-im: i|„. |„, n ,„i , 
inriveiiieiils K. y „,.i,. n iili.lrmvs r,„i„ ,,, ,.„„i|,, c „ t . 5 03 

!'!. . l" v >M',l CM"I I'I-.Hi,vs kninnl liereun.ler 

. . ’• |l " 11 ... ll„. r, 

Al "•'■" li "nli„n ,1 II,,.- nm.. wl,„|l„., 1„ 

" r " r I- K. >„„l- slinll ,v„m, m 

N< “H ... . .I l„ K,.\ii„i., mi,I -nil 

1 .IT.n1.nl uitlii,, ,|,j, ,v ,|n\ s 

terminal inn." 
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"|2a. Keynote shall sell records pressed from 
matrices loaned under this agreement under trade 
marks 'Supraphon’. 'I ltraphon' and 'Ksta' or under 
their own trade marks in compliance with the condi¬ 
tions under clause of this agreement: 

d. Kevnote hereby acknowledges the validity of the 
Supraphon. I'ltraphon Ksta trade marks and the 
exclusive ownership of it hy (IWNT and shall not now 
or hereafter lay claim to any rights, other than the 
riiriiTs of license, herein irranted to the mentioned trade 
marks." 

Keynote shall not assign or license the henelits 
of this agreement to any person, linn or corporation 
without the consent in writing of (IWXC. hut tiWN't' 
•j-i.i advised and have knowledge of the fact, that Mer¬ 
cury Record I lie.. s:t!) South Wnhash Avenue. Chieatro/ 
Illinois. I S A, are associated with Keynote. 

•*L’I. After establishing validity of this contract it 
should conlintn for a period of at least two years, i.e. 
til] |)ec<*niher '51 -t 1!>4!) and Keynote shall have the 
option to renew for a period of other two years on the 
same terms, hy notice given tit least 1*0 days before 
the expiration of the period of this contract." 

Said agreement i K\. (J) was supplemented on the same 
dn\ hy a further short agreement I part of Kx. (J) which 
provided: 

“With reference to clause 15 of the contract between 
i;\VX< end Keynote *»«•<■«*r> 1 ito which matrices will 
In- loaned lr tiWN'C to Keynote which fall among the 
eat ego r. of nationnli/ed re.-p. confiscated property of 
forim-i erieni. owner-. (<\\ N"(' indicated the title deeds 
of i.heir right eommereially to utili/.e these matrices 
as liaised oil the decree of the I'n -idenl of the Republic 
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Xo. HNI/-I5 collection of law.- ami regulations of Octo¬ 
ber 241 Ii, HI4fi and tin* «•«of tin* Minister of In«hi- 
lr\ Xo. !I23 mid 12”»l. I mth |>ul>li.-*ln-r| in flu- oliieial 
patent It* of I Jl4(i. 

“Keynote on their pitrl undertake and hind them¬ 
selves to guarantee for the purposes of representation 
tin* commercial interest of tlWXO. consisting in tie 
produet ion of records from (IWXC matrices and tin 
sail* of records pressed from such matrices or the sale 
of imported gramophone records, for all po-sib|\ 
accruing legal sei|ue|jees and eventualities, partieularh 
the ease of litigation l»y action- for damages. infringe- 
ment of copyri*rlit laws or royalties in I SA, supposing OS 
that any suiters and claimants to presumptive rights 
iu respect to these matrices should rai<e claims in I SA. 
mn,\ such claims now arise from authors, artist-, 
record producers or patentliohlers. which according to 
Czechoslovak statutes \ laws would he void of force 
and relevancy: Keynote accepts it to he solely their 
own risk and responsibility to trade with the referred 
to records and keep (IWXC free from any liability or 
delrinnmt." 

I’urngruplt (s) of tic stipulation id' facts states that 
(■rnmophouc terminated its agreement with defendant, in 
eluding Keynote Kceordiiigs. Im.. on August I s -. 1 !> 4 P. Tin- 
present action was instituted h\ Capitol Keeords. lac. by 
the tiling of the complaint in the Clerk's Oflice on April 1. 
l!*l!*. (in May _'!•. IIktll, (iratnophoae tiled a complaint t K\ 

10 in this Court against Mcreun claiming about $121 
seeking also an aeeoimliug and an injunct ion. Met ettn 
answered t K\. 10 the (;ramoplnme suit and pleaded various 
counterclaims, totalling $ i:t:?.ni )0 m damage.-. 

The stipulation of facts herein further states in pant 
graph to) that 
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"i<») On October 1. 194S tin* plaintiIT entered into 
an u>j!V“nii*nl with Tclefunken in lit*rliit under which 
an<l upon paymcu's therein specified, plaintiIT |34l| 
aci|uire«l the ritiht to import from Telefunkon of Her 
lin its matrices and to manufacture ami sell phono 
s'raph records therefrom in the Inited States and 
Western Hemisphere eontaininir the artistic inter¬ 
pretative performances recorded and rendered by 
Telcfunken nrt-M.~. IMmtostnt «»f said contract is 
annexed hereto as Kxhibit S." 

The contract between (‘apitol Records, Inc. and Telefttnken- 
platte, (i.m.b.ll. contains recitals that the companies are 
* respectively cnimired directly or through subsidiary corpo¬ 
rations in tin* recordim:. manufacture and distribution of 
phonograph records and that "the Companies desire to 
enter into this contract for tin- primary purpose of ex- 
chanirimr matrices and mahini: matrices available to each 
other for their use". 

The .-aid agreement i Kx. S) provided that its initial 
period shall be for live years from October I. IlM*. subject 
to renewal from year to year upon mutual consent. I'nra 
jrraph I thereof provides: 

"In the event of termination of this nirrcement, the 
Coin panic.- disdl In* relieved from any further ohlism- 
tion to exeliimire matrices hereunder. W ithin thirls 
72 (20) days of the said termination of this agreement. 

all mnlrice.- received hereunder shall be relumed lo 
the Company oii-'iiially stipplyiim the same, or its sue 
eessor. or, in the alternnti \<■, .-hiill be destroyed and 
all duplicates thereof or unit rices made ilicrcfrom shall 
be de -1 roved. The riifbts trrrmted lieretmder to dis 
Irilittle records, houever, shall emitimie as lo all records 
manufactured pursuant to this ut'ivcmcnt prior to such 
termination date -ulijecl t«» the oblbotlion to make the 
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n-frular «|iiart<Tlv account i tics and payment* i n mmnt- 
lion therewith ns herein provided with respect ?• • 
records mnnnfnciuicd pursuant to this agreement. 

"I5. Tin- term •matrix* as use I in this nirreement 
is defined to iiK'iin a positive <ir a negative of an 
inal record imr from which records mi commercial <111011 
lilies can he produced, directly or indirectly.*' 

I lie eonll'tiel hetween TelefunloMt ami Capitol also urn- 
idl'd: 

“\- |, 'ueh Company grants to the other tin- riirht 74 
exclusive except as to ilselt only to process ami maim- 
fact tire records from matrices which it (the former 1 
has or may have available Tor cvrhantre I 1 ereu 11 .h r it 

J 1 "* ..live Territories above name.], ami in said 

territories only, and earli Company grants to the 
other the noli exclusive ritrht l<< distribute records 
made from matrices which it Kite former) has «. r mav 
have available for rxehnili'c hereunder." 

"Nl. Knell Compute shall pay to the other the 
amount of artists* royalties, if any. on all reeord- 
ma mi fuel mod or distributed by sueb Company or am 
ol l,s subsidiaries from matrices delivered to u |,\ the 
"llier. at rates ami otherwise in necordamv with 
res p<'el ive artist's rout tael IP, the extent that such 75 

< ompany has been notified and infori.I titereof) with 

the Company whirl, recorded the matrix. Knelt Coin 
panv shall also pay to the other the amount of ate 
other 'Ves and payments which are now or which 
Itcrcnltcr may be required with respect t<< such record* 
l.v reason of contract of the other Company with a 
miisieinu s union or h\ other eontraets to the extent 
that s.ieli Company has heen notilie.1 ami informed 
I hereof.*' 
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• XIII. Hat'll Company shall account t<> the other 
and to tin- Joint Kxpnrt-lmport Agency on a quarterly 
basis tor all ices. artists' royalties ami any anil all 
other .-tuns whit-li may heroine line ami payable I rout 
that Company to the other under the terms of this 

... Tin* said quarterly accounting periods 

shall end on the last day of March. June. September 
and December in each year. Within thirty CIO) days 
after the tormina'lot. of each Mich accounting period, 
each Company . hall transmit to the other and to tin* 
Joint Kxport-Import Agency a full and detailed ac- 
eoiintimr for tile period ju<t completed. I poll the ren- 
77 deri.ijr of siteli an accounting, the payment thereof 

:14'J 1 shall he mmle forthwith in I’nited States dollars 
in such manner ii' .'hall be approved by the Joint 
Kxport-Import Agency." 

As to trade mark' mid trade names, the mrreeun ui (Kx. 
S) provided: 

•XVI. * The (lerman Company hereby gives and 
grants to tie American Company a license, exclusiv* 
except as to it~«*lt only, to ii.-o tie* insignia, trade name, 
and trade mark of tie- Herman (‘ompany in tie- Ameri¬ 
can T» rritory on record- manufactured by tie- Ameri 
can Company or on its behalf from matrices supplied 
to it bv the (b-rmati Company hereunder, to the extent 
that tic fo rman Company lias the right to give and 
grant 'tii'li a license as to such Territory." 

I’aragrnph XXI\ provided: 

"XXIV. This agreement is subject to the approval 
of lie- Joint Kxport Import Agency.'* 

I'nder paragraph .x.XVI it was expressly agreed that 
tin* validity of the agreement mid all limiter.- relating to the 
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iiit«*rj»r«*!;iiif»n and paiTormnnce thereof should he deter 
iiiincd |iv the laws of the State of New York. 

A list of tin- thirty-four Telefunken records is -<t forth 
on three pages of Kxhihit X. 

In relation to Kxhihit X tho parties have stipulated: 

“fhh) The statement annexed as Kxhihit X. eon 
sisting of throe pages, enumerates tho rerordines 
initially and originally rendered for Telefunkeu l>\ 
artists thoroin named on tin- respective date- therein 
shown, of which a> therein indicated, plaintiff and de 
fondant are manufaetiirim: and selling phonograph 
records and of which as therein also indicated, plaintiff 89 
has not yet hut defendant has already, manufactured 
and sold phoney rnpli records, and constitutes the basis 
for proof of damages for end part\ as of the date .,[ 
the pretrial conference.*’ 

I’.y their stipulation of facts the panic.- have express!) 
eliminated front this suit the copyright status of the woil;- 
recorded |par. tp) . Neither parv claims ownership tin 
der copyright law or otherwise of the works recorded on 

the phonograph ... involved |par. t M ). The validit> 

of and plaintiIT's right to use the name, trade natue and 
trade marks ol lelclunken are no - in i»ue: and plainttlT 

concedes that defendant dill not its.. authorize the use 

of said name, trade name or trade marks i par. i rt I. 

Although the parties have stipulated, "that while tier 
mnn> was governed In the Xa/.i nrime, recordings hv non 
\ryaa artists were prohihited and the sale of reeords In 
Aryan nrlists had to he approved In the Xnzi regime", 
that would not put the recordings made In the Aryan 
artists in the elass of property he\on«l the protection oi 
the law in this countrv As much as \\c ma> deplore such 
intolerant and oppressive practices imposed on a (iermau 
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industry l»y tin* s of tli«* Nazi (iovernmeitt. our own 
public policy woulil not oblige us to disregard all questions 
relating to tin- claimed rights i>t‘ these litigants to use* the 
matrices in tin- manufacture of phonograph records, or 
render whatever rights they may have respectively acquired 
by contract unenforceahle. Ilol/.er v. Deutsche Heichsbalm- 
desellscliaft. 277 X. V. 474. 47!>. 14 X. lv 2d 7DS. Indeed the 
contract between plaintiIT and Telefunken I Ivx. S) hears 
the official stamp of the "Joint Kxpor'.-Import Agency 
Berlin (Mliee i American Sector)" and is slumped “Ap¬ 
proved". "An export license will he issued upon receipt 
of notice that payment has been arranged in accordance 

gg with contract terms". We have the right to assume that 
the Joint K.\port-Import Agency, in the American Sector 
of Berlin where the main office of Telefunken has always 
been located, knew as much about the Nazi non-Aryan 
proscriptions ns we do. Kurt her. it seems to have been the 
policy of our iSovernment to assist in the re-establishment 
of the business and indu.-try of Western (ionium.v, and it 
was to the interest of our (Jovernment to do so. 

The Joint Kxport-Import Agency was established by 
an agreement dated December 2, 1 fl4<». between the I nited 
Kingdom and the I'nited States in New York, N. V. (51 
[343) I ■ S. Stub 2477). It was a formal agreement im¬ 
plementing the offer of the I'nited States Secretary of 
State to agree to an economic fusion of the American 
Occupation /one with the Occupation Zone of any other 
nation willing to cooperate with the American Military 
(Jovernment in bringing about the economic unity of Ber¬ 
man) . 

The Ageric) controlled the foreign trade of those parts 
of (Jeriiian) occupied b\ the I'nited Stales and the I'nited 
Kingdom, tin the export side, it approved all proposals 
to export good- from (Jermany and determined the coun¬ 
tries to which exports should go, the prices at which they 







should he sold, and oilier conditions relating to export 
contracts such us tin* period nn<l place of delivery aid tic 
currency of payment. 

Application:- for permission to export were received from 

(icrman exporters. When it was decided that ... 

should he allowed, following advice from the local l.tind 
Kconomic Ministry, and that payment won! I he made in an 
appropriate manner, an export license was issued. 

By an amendment to the Agreement, dated December 
17. 1947, the I’nited States was given a larger say in the 
Agency, as a result of an increase in our monetary contrihu- 
tion toward the functioning of that Agency. ! Monthly gg 
Report of the Control Commission for (iermany i British 
Klcment) April I IMS p. l^. | 

The Kxport-lmport Agency was responsihle for organ!/ 
ing the whole of the external trade of the Joint British 
American Zone. It was the aim of the two governments 
that their liability to pay for imports into (icriiiaiiy should 
cease at the end of HMD and that after that date the British 
and American Zones should together forma self-sustaining 
economy, capable of producing sutlicienl exports to pay fot 
accessary imports. It was also the aim of both govern 
incuts eventually to obtain from the proceeds of (iertuan 
exports some of the cost of the occupation of (icrman) 

The development of tierman exports to this extent was a 
major undertaking. | Monthly Report of the Control Com- g- 
mission for (iermany (British Klcment) March IIM7J 

The parties have Stipulated: 

**(y) It is common knowledge and the Court is asked 
to take judicial notice thereof, that the state of war 
between the I tilted States and the (iovcrmttctlt of 
(iermany was terminated by Joint Resolution of the 
SlM Congress. 1st Session, approved October 19, Idol 
ill .1 Re and that trade hetw.cn citizens of the 
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I'nited States and subjects of (ienunny was permitted 
since on ami before March 4, 1947 by the Foreign Funds 
Control of the Treasury Department by amemlmeiit to 
general license number 94 on said date." 

This paragraph should be read with paragraph Ig) of 
the stipulation which states: 

"t g) The ofliee and domicile of Telefunken in Berlin 
was located in the Cniied States Sector when that City 
was divided into Sectors and the export operations of 
Telefunken arc under the supervision of the Joint 
Kxport-Import Agency, Berlin Branch. I'nited States 
89 Sector." 


171 The parties have also stipulated |par. (w)| that 
while Czechoslovakia was overrun by the Nazi regime of 
tiermany. the government in exile of Czechoslovakia de¬ 
clared war on tiermany on December Hi, 1941: that about 
April 194a, that Government returned to Fragile and that 
our government recognized the government of Czecho¬ 
slovakia la-fore and after its territory was overrun by tin- 
Nazi regime of tiermany I par. lx) I. The stipulation also 
states |par. lv)| that the government of Czechoslovakia 
has been under the rule of a Communistic regime oflicially 
since February Jo. 194s. | do not see bow those facts as 

to the various governments of Czechoslovakia have an\- 
gQ tiling to do with the decision of the issues in this case. The 
Communistic regime now in control of the government of 
Czechoslovakia ha- been recognized by the I'nited Stales, 
at least to this extent that the two governments maintain 
diplomatic relations. We may disapprove and abhor many 
of the t hi fit's the present government of Czechoslovakia 
has done and reject communism and all its works, but that 
has nothing • *» do with the |JII| issues in this wise. The 
manner in which the decrees or edicts were made or issued 
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may not he our idea of enacting leirislation. hill if that i- 
tin 1 way limy do those tilings under their form of govern 
meat, we jrive it o fleet in our courts. Kastern State.- 
Petroleum Co.. Inc. v. Asiatic Petroleum Corp. I>. C. S. I> 
X. I !>-'!!». l’s |'. Supp. 279: Raneo |)e I-'.-pan a v. Federal 
Reserve Rank, I). C. S. I). X. Y. 1939. :N l\ Supp. 93*. 
aflirmcd 2 Cir.. 114 I'. 2d 4.‘!S, and cases cited iherein 

I SI An important ipiestion presented is this: What 
ritrhts did the (iovernment id' Czechoslovakia acipiirc uinh i 
its conliseat mil decrees.' It ncipiired title to the res. the 
thin,if called a matrix. It could control the use of the matrix 
in the reproduction of records in Czechoslovakia, and de¬ 
rive revenue therefrom and prevent any one from hrimfiuu 
into Czechoslovakia from tlorm'my a duplicate matrix and 
usinif it to manufacture records in Czechoslovakia, h could 
har the importation into Czechoslovakia of phonorrai 1 
recur*Is made from the matrix in tiermany. \ll this 
Czechoslovakia could do as a Sovereiifn. so as to t»ive tin 
matrix it i.nd conliscatcd a monopoly value within its own 
territory. It did not have to pa\ nn>thimr for the privilege 
of doinif so either as royal*ie- to tin 1 artists who had made 
the recordings for Telefimkett or a* |*aytnent> to Tele 
funki‘n under the Cllraphon contract. 

Rut once Czechoslovakia thromrli O' national aifcnt 
(iramoplmnc attempted io extend it self.created tinmopolv 
heyoml its herders ami t<> exercise its rijjht to produce 
phonograph records from the matrices in foreign countries, 
it was open t«» a chalhume from ••ither Telofunken or from 
anyone claimtiijz to exercise Tclcfunken's risfhl to pro*luce 
phonograph record- from a Tehd'unkcn matrix. I'nlcss 
• It*- provisions of a treaty made l»\ C/.«'*'hos|ovakia with 
(iermanx or «d‘ a treats to which the I'nited States was a 
parly gave Czechoslovakia the rurlit to use the matrix m 
the I'nited States to manufacture plmuoifraph records. 
Czechoslovakia could not sfive itself that riifht and h.t\e it 
recnjrnized ill the courts of the I'nited Stall's. 
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[91 Ihl-mlant's attorney argues that sinee tin* seizure 
of tier man property within flu* I»*rrit*• ry ul' Czechoslovakia 
was reeoyniz.ed l»y tin* I i.it«-« 1 States ami the other signa¬ 
tories to the Treaty of I’aris on .launary lit. I!*4ii, Czecho¬ 
slovakia conM use the seized Telefunken matrices to maun- 
facture records in this countn. The Cilris treaty contained 
a provision that: 

••Kadi siirna’ory •roveniinent shall, under such pro 
eedures as it may choose, hold or dispo-e of (lermati 
enemy asset* •. ithin its .jurisdiction in manner designed 
to preclude their return to (Jcrman ownership or con¬ 
trol. . 

95 

"Agreement on Reparations I'rom (icrmany etc. C. S. 
Dept, of State. Treaties and other International Acts, 
Seri"- No. It;.".. Dept, of State Riilletin. Vol. NIX’. No. 

343i January J7. 194‘i. at p. 114.”! 

There w«*re eighteen signatories to the treaty of I’aris. 
The Cnited States of America and Czechoslovakia signed 
the treat). An adjunct to the Irenty of I’aris (tin agree 
ment relating to the resolution of conflicting claims to tier- 
man eiiem* a.'-ets) which is printed in “The Depiirtmeut 
of State Bulletin" Vol. .Will. No. 444. dan. 4. I«»!\ con 
tains at p. Id. the following article No. : 

“Tin* assertion of custodian control over a (iermtin 
enem> interest in proper!) within the territory of one 
part) shall not he deemed to have destroyed the Dei 
man enemy intere-t in proper!) within the territory 
of another party.” 

If we appl) this quotation to the facts in this ease the 
Czechoslovakia seizure of the matrices of Telefunkeii ill 
Czechoslovakia could not destrov the rights which the Mili 
tan Control Council had over assets *,f Telefunken within 
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the sector or Merlin which was under tin- control of the 
l'nitod Stales Military. N'o signatory t• • the treaty of 
1 *h ris eonhl assert thrnuuh certain Merman enemy assets it 
may have seized, any ndditional ritrhts which were part of 
the Merman enemy assets within the territory controlled hy 
the Joint Military Control Council. \\»ne of those rights 
were expressly given up hy the treaty of Maris and in fact 
they were impliedly reserved hy the later adjunct to tie- 
treaty. an agreement |34."il relating to the resolution of 
eonllictinu' claims to Merman enemy assets. 

The plaintiff's attorney states that the basic question 
of law in this case is this 

"May the Movernmcnt of Czechoslovakia or nnv gov- 

eminent, during pea.. war. b. law. edict, decree 

or lint, alTect title beyond its territorial borders to 
intangible property rights of which the -itus i> outbid, 
its territorial border* 

lb-arunes that 

"The status of title m Czechoslovakia a* a result 
of the seizure is irrelevant here The status of title 
outside of Czechoslovakia of the physical matrices 
seized is also irrelevant because the possessor is eir 
oumseribed in their commercial use by reason of lack 
of title to the more highly valuable incorporeal inter 
probative performances engraved upon them which 
were never Vested in Cltraphou and were never located 
in ( zechoslovakin and were not within the power of 
that goveminent to seize, tin- situ* of these iutnngihlc 
interpretativc performances having itlwnvs been in 
Merlin. Mermany." 

| 10. I I | The recordings on the matl'iees represented die 
performances of the artists. The law of Mermany i Kv \' i. 
Czechoslovakia t K\. \V) and New York, as expressed in it> 
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«lo**iclf«l eases, ;ill recognize artistic performances as prop¬ 
erty. A11 rights of the artists wen* assigned to 'Pelt* 
runken < Kxs. A to I inclusive). Tile artists agreed to make 
the recording' solely tor Tclol'unken and not for any others. 
The artist' received payments for the recordings and 
assignment of their rights, including royalties on the retail 
sales of phonograph records made from tie matrices of 
their recordings. Teh-fnnken fur its part recorded the 
performances of the artists, manufactured the matrices, 
made the phonograph records therefrom either itself or 
through licensees accompanied hy a loan of the matrices to 
corporations in other countries. It advertised the work 
1Q1 of the artists and in most instances applied the Tololiinkon 
trade-mark to the phonograph records. Tin* work of the 
artists, tic rights Teleftinkcn acquired from the artists 
constituted proj.eiu rights of Teh-fnnken tsomething dis¬ 
tinct from the metal matrices) a valuable pmpcrtx right, 
which will he protected from unfair competition hy one who 
misappropriated that property. 

Iri .Metropolitan Opera .Wii \. Wagner-Xiehols Ke 
eorder Corp., I!»!» Mise. T^ti. HU X. V. S. _M Id.. *J7!» 
App. I)iv. f>32. 107 X. V. S. 2d 7!>.T. the defendant had 
pirated arid recorded a coni meted broadcast and was on 
joined liecaii'c it had taken property rights of commercial 
value. Metropolitan hud given to ('oluiiihia Ifoeords the 
ex« lii'ive privilege of making and selling records of its 
102 performances. A preliminary injunction. restraining tie- 
defendants from recording and selling musical perform 
unees of plaintiff was granted. In the Metropolitan Opera 
ease .Judge Oroenliop' stated that unfair competition was 
not limifo I, n> of old. to a “palming off" of goods of the 
seller as tin. e »if anolher; that tin- doctrine of unfair com 
petition had Icon extended to the “grunting of relief in 
cases where there was no fraud on the public, Imt onl> 
■i misappropriation for the commercial advantage of one 
per -on of a benefit or ‘property right" belonging to another." 
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1101 X. N S. iM 4SJI. | (See tin- eases cited therein to 
support this statement.) 

The decision „r ill** I nit.-.l Sistti-- Cotm of Appeals. 
Second Cimtit. in |{CA Mfir. Co. v. Whiteman. 114 F. J-l 
s,: < SS, i.< not to the contrnn. Tin- meal of tin- decision in 
llt° Whiteman case was that “tin- records themselves could 
not In- rioted with a servitude" wliieli limited tin* use 
the records "I' or non.commercial iisi* oti phonoirniphs in 
hoiiii-- I hi- court In-Ill th:ii ”l{i-strii-tions upon tli<- use> 
o| chattels once absolutely sold an- a! h-a.-i prima far ■- 
invalid: tln-v must In- justified for some exeeplionnl n-ason. 
normally thoy an* Tepuirnnnt* to tin- transfer of title." 

In the liCA M IV. Co. \. Whiteman ease the appellnt<- 
courf stated: 

"ll is only in eonipnrntivelx lei-ent tiun-s that a . • 
tin isn, rondurtor, art or. Ii-«*l n riT. or pi-em-hi-i <•■•11111 
have any interest in the reprodiielion of his perform 
.■•.nee | ntil tin* phonoyrapliii- record !34t»l made po.- 

sihle tin- preservation and reproduction of sound, all 
•ludihle remlilious wen- iif neeessit\ fuiriiive and Iran 
silorv : once uttered tln-\ died: the nearest approach t<< 
Iheir reproduction was mimierx. (if late, however, tin- 

power to reproduce the exact I|iialit\ and seipn-nce of 
sounds has liecoiue possihle. and the riirht t<< <lo so. e\ 

eeedimrly valuahle; I.pie en..il\ distinguish, or thinl. 

ihe\ distimitiish. the rendition of the same scon- or the 
Siime text hy their favorite-, and the> will pax large 
sums to hear them. Hence this action. It was settled 
:it least it centur\ iil'o that tin- uioiiopolx of the riuhl to 

reproduce the compositions of am author his •.. 

mon law properlC in them was no* limited to words: 
pictures wen- included. Turner \ |{olutisou. lit Ir. Ch 
I — I : S. ( . lit I r. ( li. o'JlJ: I'rincc Alliert St ratine, I 
MeY X (i. lTi. This riirht has at limes la-en stated as 
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though it extended to all productions demanding 
'intellectual' effort: and for the purposes of 111i> case 
we shall assume that it covers the performances of an 
orchestra conductor, and—what is far more doubtful— 
the .-kill and art hv which a phonographic record maker 
makes possible .he proper recordimr of those perform- 
ances upon a disc, Ii would follow from this that, if 
a conductor played ovei the radio, and if his perform¬ 
ance was mu an abandonment of his rights, it would he 
unlawful without Ids consent to record it as it was re¬ 
ceived from a receiving: set and to use the record." 

The last sentence of this •,notation is pertinent. 

[12, 13] In the case at Imr v.e have the physical re pro 
duct ion in this Country l.\ (iramophone's licensee. Mercury, 
of the recording on the Telefunken matrix. The matrix 
was only loam-ii to Cltraphon to make phonograph records 
for sale within Czechoslovakia. This case does not involve 
any servitude on an article made to he sold at retail. No 
public policy re ptires the removinir of the territorial limi¬ 
tation- placed on the use of tin* matrix. Defendant argues 
that there is no showing as to how the matrices «*ot into 
Czechoslovakia. Tin* presumption i> that they jrot there 
under the provisions of Telefunken's contract with I'llra 
phon. Any other assumption would he n mere speculation. 

JOS | 14] The copyim: or reproduction of a phonograph rec- 
ord would he unfair competition. KC \ Mf*r. Co. v. White- 
man, supra. The same principle should he applied as was 
enforced in l e peel to the perforated paper rolls, used to 
reproduce a mu.-ical composition mechanicall> on a piano. 
I’irating the perforated mit-ic roll, made hv another, was 
held to he unfair competition in Aeolian Co. v. Koval Music 
Hull Co., I). C.. !!••» C. !>-'<•, and an injunction was "ranted 
the complainant. 
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Tin- onsi• ..r llicordi \ (Vi. v. Ilnendler. l’ Cir.. 194 I*’. iic| 

914, 91did nui establish any principle that could In- used 
to support tin- proposition that duplientintf a phonoirra|>h 
record of a competitor is not urd'air competition The ap 
pollute court (Second Circuit) in the Kimrdi case held ilia: 
tin* »|uostioii hcl’orc it was "one of federal law”: i.e. Did the 
plaiutilT preserve any riirhls tifter publication in the hool: 
except those granted by tin- copyright ! The court held thut 
after plaintiffs copyright had expired the public “mitrlit re 
produce the ImioIc without any limitation" and could re pro- 
dttce it photographically. The court stated also that “wo 
Imve groat doubt that the court which decided Dutton |A: 

Co.| v. Cupples |1I7 App. Div. l7i’. I 111* N. V. S. :I09|. would nQ 
have found enough distinctive in the plaintiff' | Ricordi's 1 
typography to sustain a claim of ‘unfair competition' based 
upon photographing it": and noted that plaintilT’s books in 
the Dutton case were “profusely illustrated with illumi¬ 
nated capitals and I> p«* adapted from that used in ancient 
missals as well as by pictures in colors, some originalh pro 
pared by plaintilT’s tiriists and some being copies of well- 
known painlimrs." The court in the Ricordi case stated 
that ” 11 would be a far cry from a book so embellished to the 
plaintilT’s book". 

The ..rding of each artist for Toloftmken produced a 

matrix that in tlie realm of music was as buddy embellished 
and DM7 | illuminated h\ the talent of the artist ami was as 
distinctively the creative work of the artist us were tin- ^ 
books of Dutton, and is entitled to eiptal protection against 
unfair competition. The Ricordi ease has no application ;o 
the ease at bar. The Dutton case supports plaintilT’s eonteti 
lions. There is no claim in this ease |,\ either side that the 
Copy right I .aw ha anv applieat ion. 

Defendant cites several cases which are distinguishable 
from the er>e at bar. The) did not involve am duplication 
of a competitor's phonograph records In Supreme lice 
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nrds. Inc. v. Dccca Records Inc., I). ('.. 00 F. Supp. 004, the 
litigants lm<l each made a separate recording el' the same 
sons.'and sold phonograph records thereof with the permis 
sion of the autliot’. The only similarity was that the same 
musical composition was recorded, lint the recordings 
were made by different artists. The court denied an in¬ 
junction 

In Slmpiro. Bernstein & C>*. v. Miracle Record C- ., IV 
01 F. Supp. 47-'!. the j- sue was one of the alleged copyright 
infringement. The court held there was no copyright and 
no infrinirement. Duplication of phonograph records of ji 
recording made hy an artist was not involved. Monkton v. 

113 (iramophone Co., |tn! L. T. Ih-p. s; 4. and Musical Performers 
Protection As.-’n v. Dritish International Pictures, l.td.. 40 
T. I.. Rep. 4S."». involved the Hnglish copyright statutes. 
However, in the latter case : t was held that tin* making of a 
phonograph record of a performance without the consent of 
the performer was illegal. That was also a holding of RCA 
Mfg. Co. v. Whiteman, snpra. 

Beccham v. Condon (iramophone Corp., Slip.. 1114 N. N. S. 
lid 473, held that British l.ion Production Assets Ltd., 
which had made the sound track for the motion picture 
"Tales of Hoffman", acipiired from Sir Thomas Beceham 
and Anglo-American Music Assoc., under the special provi¬ 
sions of its contract, the right to assign or dispose in whole 
or in part of the products of Sir Thomas' services; and that 

114 tin. Rritish Lion Productions Assets Ltd. Imd not acted 
wrongfully hy assigning to London Decca the right to man 
ufactiire reconls from the sound I rack of the mot ion picture. 
No prelimiunn injunction was granted, even though 
Beechnut and the Royal Philharmonic Orchestra, at tin- 
time the recordings wen- made for the sound track, were 
under exclusive contract in the Cnited States to make re¬ 
cordings for ('oltiiiihirt Records Inc. Tin-court found that 
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tli**r«‘ had been mo showing of any wrongful misapproprisi 
tion of tin* properly rijrlii of atinllier. to justify tin- i.-smtnrc 
of a preliinii-nry injunction. 

Tla* rasa of Shostakovich v. Jdtli Century Cox. 1‘Hi Mix- 
(>7, SI) N. 't. s. _M 575, 57!'. did not involve the issues hep- 
presented. The plaintiff artists in the Shostakovich cas- 
objected to the use of their music and nauu-s m an anti 
Soviet film. They were citizens ,,f the Soviet I nion. In 
that case the Doctrine of Moral l!ii:hi and tie- New York 
State Civil Rights Law were titled by plaintiff. Tie* plain 
liff s works were in tie public domain. \Ithomrh tlie court 
stated that under the Doctrine of Monti Wiiflit. it could in a 
proper case, prevent tie- use of a composition or work in tie- 116 
public domain in such a manner a> wouhl be violative of the 
author’s rights, it found no basi> in the facts presented f..r 
granting the drastic relief of an injunction, “in the nh»em • 
of smy clear show inti of the infliction of a wi'ful m ini -, --i 
of any invasion of a moral riirlit". 

I 1st I la :t prior part of this opinion I have di-cu-sed lie- 
•piestion o*’ title to the performance.- and the riirht to re 
produce the records in America Plaintiff has that tit!- 
and right. The dates of product ion misrht have some be: r 
in.if on the ipteslion of damages if plaintiff had stood h\ and 
dont- nothintf to stop defendant from violatin'.' plaint itT’s 
rights. II. A. Metz l.ahoratories. Ine \ \meriean Plrirma 
eetilical Co. Ine.. D. ('. S. D. \. Y. li'ot;. |s !•’. Supp. a! jjj 
firmed \\ ittlhrop Chemical Co. \. American Pharmaceutical 
Co., ‘J Cir., !'l |*\ Jd 5S7. Poll plaintiff was not guiltv of 
Incites. The parlies have stipulated ipar. id)) that "Plain 
IiIf gave notice of tin* matters alleged in the complaint he 
fore commencing the within action". The action was com 

nienced by the filing of the complaint in tin- clerk's ... 

Npril I. M'l!>. Defendant. Mercurx's |84S] earliest release 
date lor any of it ..ids is Ma> 1. 1!»-!?». when it released 
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fourteen of tin* records. On .Tui v 1, 1040 Mercury released 
another monl: on An trust I, 1040, ci^rlit iim/c records; on 
April 1. 1030 an additional nine: a record on .Inly 1 and one 
on October 2. 1030. Mercun deliberately disregarded hoili 
plaintiff's notice and the filing of tin- suit and went right 
ahead producing records front matrices which it had re¬ 
ceived under its contract with (Iradiophone. The parlies 
have stipulated i Par. S; that “1!radiophone Works Na¬ 
tional Corporation terminated its agreement with defend¬ 
ant t Mercury | including Keystone Recordings, Inc. on Au¬ 
gust IS 1040", perhaps September 23, I Oat), is the correct 
date. 

110 As hereinabove sta'e.l, <iradiophone on May 20, 1030, 
brought suit in this court against Mercury for breach of 
the contract of November •>. 1047 (modified the same date), 
charging that Mercury failed to account to (iradiophone for 
the total number of records proiluced and sohl by Mercury 
and failed to pay (i radiophone all the royalties due it (al¬ 
leged to be $21,304.37): that Mercury agreed to purchase 
certain records manufactured by <iradiophone and shipped 
to Mercury, and that there is $4^,102.13 due therefor; that 
ii radiophone shipped Mercury 700 matrices, which were 
loaned to Mercury at a prescribed rental fee, and that 
Mercury has refused to return -III of the matriees, to the 
damage of (iradiophone of $20,000; that Mercury agreed 
to pn> (iradiophone a rental fee of $3 or $s for the mat 
120 nr, ‘' 1 I" and 12 inches respi*etive|y), plus packing and 

transportation charges, and Mercury owes (Iradiophone 
$1,770.03 therefor: that Mercury produced long-playing 
records in addition to regular 10 and 12 inch records in 
violation of its agreement with (Jradiophone, and paid no 
royalties thereon and owes $23,(101) therefor; that on Ali¬ 
gns) I^. 1040, tiramophone gave Mercury notice of Mcr 
••ury’s breach of the agreement and gave thirty days’ notice 
that the agreement would he terminated if the breaches 
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were not remedied: that on September 2.'!. (iraino- 

phono terminated the agreement ntnl <that M»t- 
citry cense I hi* production and sale of tin- records and re- 
tni'n tin* same **» (iramophone, hut Mercury has refusal. 

Total damages « f $I , J0.4ti7.»!. r » and an injunction an* sought 
liv (iratnoplioiii* in its suit against Mercury. 

Mercury's answer to tin* (iramophoiu* suit pleaded a num- 
h«*r of defenses and counterclaims. seeking damages of 
Jtlia.SI». Mercury also socks an accounting of masters, 
matrices and finished records sold or used l»x (iramophone 
in ( /.eehoslovakia and that (iratuophone In* enjoined from 

the exploitation or sale of defendant's t Mercurx V) ... 

in (.'/.eehoslovakia or any foreign country. The answer 122 
was tih*d dune lit*. IP.'II. 

I HI| Kroni the pleadings in the suit of (iramophone 
against Mercury it appears that largo sums an* claimed 
l»y hoth sides to that litigation. On|\ thirty-four of the 
matrices are involved in this litigation of Capitol against 
Mercury. \\ hether or not there are sums claimed hy tiram 
oplnme on these thirty four records in its suit for an ar 
counting against Mercurx. does not ddinitelx appear. It 
may very well In*, however. Ill view of the scope of the 
tiramophone-Mercury litigation, that at least part of what 
plaintiIT Capitol is seeking in this case n.>ni Mercury, is 
also being claimed b\ (erainophone from Mercurx. It in 
dieates that the sums involved are large and that Mercurx j 23 
has not heeii damaged hy mix alleged delax on Capitol's 
part in asserting its lights. M- i.-ui x V conduct in respect 
to tin* thirty four records was deliberate and xxith full 
knowledge of Capitol's claim of till.* t<> the performances ,.f 
these thirty-four records and Mercurx is persisting in m> 
course of conduct. Mil such a showing a curt (if C.piitv 
will direct not only an accounting of Mercury's profits on 
the t hi It X four records involved in this action hut will also 
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protect plaintiIT Capitol In mi any continuation of Mer¬ 
cury's illegal conduct l»y directing that an appropriate in¬ 
junction <»«• issued. 

[171 Defendant's attorney argues that defendant is prior 
in time as to the date of its eontraet with (Jramophone 
(November ii. 1!>47) as eoinpared with plaintiff's eontraet 
with Telefunhen (October 1. I!»4<). [:u«t| and also prior 
in time in producing in America all hut a few of the thirty- 
four records involved in this action. As to twenty-throe 
of the thirty-four records, defendant, up to the date of the 
stipulation, was the sole producer in America. As to eight 
„ of the remaining eleven, the defendant was the fir to pro- 
iluce: as to the balance of three the plaintiff had the earlier 
release date. However, plaintiff was the first to produce 
any one of the records here involved (\oices ol Sprint;. 
April 4, 1!*4!»). Defendant released a number of icoords on 
May 1. 1!»4*». I do not believe that in this suit the earlier 
date of eontraet or the earlier release date has any I tearing 
on the ipiestion of title to the performance of the artist or 
to the riirht to produce records of those performances in 
\ineriea. 

I is| Defendant's attorney further argues that there has 
been a failure of proof in respect to certain items (eight 
recordiiiif.-) wbieb defendant claims were not recorded by 
Krna Sai l; for Telefiinken during the period covered hv her 
120 two contracts. October I, Ifl.‘»4 to September .’It), 1 !KSf» (Kx. 
ID. and Janunr' I, IT>7 to December ol. I!KW ( Kx. D). 
Plaintiff asserts that the contracts for the period during 
which the eight recordings were made For Telefiinken by 
Krna Sack are Inst or presently unavailable. That she 
made the eight recordings for Telefuuken <•11111101 he dis- 
pnted. It i proper to assume that she made the record¬ 
ings pursuant to a contract. Secondary proof of the <•011 
tents of tie- contract may In- submitted at the accounting 








4.‘5n 

Oftiiiiot). 127 

wliidi will he heard l»y a special The question 

raised is related lo the matter o|* damages. 

I I'M I* <iuill\ defendant Mercury urjres that it is paying 
royalties to Struv'-nsky who is now in this counlry. ami that 
Mercury has an agreement with Stravinsky |M*rtnitt 
Mercury t<> rep-oduce here the record it ms Stravinsky made 
lor Telel'iinket, under his contract with Telefunken. Stra 
vinsky could not >rive to Mercury any rights which lie had 
already triven to Telefunken. At liest the Merctiry-Stravin 
sky contract was a move on Mercury's part to ward oil' any 
demands of Stravinsky and at the same time srive Mercurv 
some source of claim of title to holster Mercury's claims 19 ~ 
under its contract with (iramophone. Of till the thirtv-four 
records, Stravinsky's tecord (The C ard Party ) which was 
released hy Capitol on September .*». l!H!t and hy Mercttn 
over a year later (October J. IM.jtt) was tin- only Telel'unk.-ii 
recording on which Mercury paid any royalty to the artist 
who made it. Ocfondnni also argues that three of the 
niiiiihers were recorded ia Amsterdam and one in Prairie - 
and that they were subject directly to the laws of countries 
lateral war with the Third Heidi, and that that may create 
posihle problems of jurisdictional conllict which would 
tend “to contuse further the confusing; claims made herein". 

There is nothing presented to support that statement. It 
is based on surmise, not proof. 

A decree will lie entered herein in favor of the plaintiIT. 129 
which will declare; 

(I) That plaintiff, Capitol lb-cords, Inc., is a Inn. • cii 
tilled to maim fact tire and distribute in the Tinted States 
of America phonograph records made from the matrices 
ol the thirty-four musical compositions involved in this 
litigation. said matrices having hem made hy Telefunken 

from ..dim's of the artists named therein, and to tin- 

use of the name TchTunkcu in connection therewith: 
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(2) That defendant. Mercury Kecord Corporation, is not 
entitled to manufacture or distribute any records in tin* 
I'nitcd States of America made from the matrices of tin- 
said thirty-four musical compositions which were furnished 
Mercury by (Iramophone Works National Corporation. 

And the said decree will provide: 

t.*{) That defendant. Mercury, its agents, officers, direc¬ 
tors. managers, salesmen, solicitors, employees and serv¬ 
ants be enjoined from using said thirty-four matrices, deriv¬ 
atives and duplicates in the manufacture of phonograph 
records or otherwise, ami from the salt* or distribution in 
^ any manner of phonograph records produced therefrom, 
and from the use in any form or manner or in any medium, 
the name "Telefunkon": 

(4) That the defendant Mercury pay the plaintiff Capitol 
the amount of any damages |*55(11 sustained bv Capitol by 
reason >d’ Mercury’s manufacture and distribution of pho¬ 
nograph records of the thirty-four musical compositions 
involved in this action: 

(•>) That the defendant Mercury pay the plaint i IT Capitol 
the profits Mercury has derived from the manufacture and 
sale of phonograph records of tin* thirty-four musical com 
positions involved in this action: 

132 

i<i) That a special master In- appointed to ascertain tin- 
amount of plaintiff's said damages and of defendant's said 
profits: 

(7) Thai plaintiff recover its proper costs and disburse¬ 
ments. 


Settle a decree accordingly on live days' notice. 
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Treating ami international comparts indiihitnldx sus¬ 
tain defendant-appellant Mcrcur). 

A main point of dcfcminnt-appcilunt lien* is tin- utnpies- 
tionod treal x rights of the Czechoslovakian government in 
these records under the Treat) of Paris of January J4. 
I!)•!<•. | Point II of defendant appellant's Itrief. I 

In attempting to answer this point plauitiIf-appellee 
claims that this properix was proper!) unde! tie Conirol 
Council for Merlin under the Potsdam agreement. (Point 
II of plainlilV appellee's brief. p. •’•41 of derision heloxx.) 

I’lifortunatclx for plaintiIT appellee, this eontention ha> 
lieeii speeitieallx rejected hx the Allied High Commission 
for Herman) itself hx Act o| Septemhi , r .*». in a "Law 
Clarifying the Status of Merman Kxternal Assets and ot 
Other Propertx Taken l»> Wav of Reparation or Restitu 
lion." pnlieial (ia/elle ol the Allied High Commission, 
p. I M*7. *• Sept. I!»r»l. Law \'o. ti.'?.) 

This Law provides as follows: 





"Wherea* internat io..*l agreements have been en¬ 
tered into by the Allied Powers with respect to the 
li<|uidaiion *»t‘ (ienuatt external assets and the removal 
of property from (Jermanv for the purpose of repara¬ 
tion * * " 

Whereas property lias been or may he transferred, 
liipiidated or delivered in accordance with the afore¬ 
said agreements and declarations and 

Whereas it appears expedient to give recognition by 
legislation to, anil to define certain let/td consequences 
of. the direstinq of title to the aforesaid pro pc rift. 

Now therefore for the purpose of rpiieting title and 
of /iii i rutinr/ nnn arranted disputes and initiations. 

The Council ol the Allied High Commission enacts as 
follows: 

ARTK1.R I 

1. The provisions of this Law extend to the follow¬ 
ing property: 

ia) any property which, on or prior to the effective 
date of this Law, was tot aled in avi/ foreign conntr/i 
and (lerntan owned anti which, after September 1, 
t'j.'iU, has hern or will be transferred or liquidated 
under the law of such couttlr// or under the law 
of any other country by agreement with the former 
country 

(i) pursuant to measures taken in connection 
with the war against (iermany by the government 
of any country which has adhered to the I’nited 
Nations Declaration of January I, IfMli 

(ii) pursuant to any agreement, accord, or 
treaty regarding the disposition of (icruian ex¬ 
ternal assets which has been or will he concluded 
with the participation of France, the Cnited King¬ 
dom, and the Cnited States of America, or 

(iiij pursuant in measures take in satisfaction 
of claims against (iermany ’ * 

(b) ’ ' 





Artu i.k 2 

I. All rights, ti 1 1<* or interest of funm r ounrr^ lo 
or in property to whirli this Law applies .shall hr 
flrniml In In rilintfiiisliril ‘ * 

(a) in tin* ease of property within the purview of 
Arti< le 1, paragraph 1(a). ami at the date of trans¬ 
fer or li<|ui<lation. *. 


Aktk i.k It 

No claim or action based on or arising out of the 
transfer or. liquidation or delivery of property to 
which this Law extends shall he admissible; 

(a) against ami /arson who has transferred or ar- 
t/nirril lill, In or /iossi -shin of siii'li /iro/11 rf if, or 
against sucii property. 

(b) against any international agency. any government 
of a foreign country, or any person acting in con¬ 
formity with tlu- instructions of such agency or 
government. 

Aarii'i r. -I 

for tin* purposes of tliis Law 

la) the term •foreign country' means any country ex¬ 
cept normally and the countries listed in the 
Schedule attached to this Law t Czechoslovakia 
not listed). 

to) tiie term 'property' includes all lanolhh • » m- 
laiii/ilih . movable or immovable property. 

Aitrn i h fi 

Articles 11 and 111 of t 'ontrol i '••uneil I .aw No .*»*'* 
are bel'ebv ili/oirril of i ffnl ill the tellitoi . of the 
federal Republic so far as they relate to assets subject 
to the jurisdiction of coimtiics other limit those listed 
in the Schedule to this i,nw. (Italics added through¬ 
out. ) 

.'?! August Idol 
t In helialf of the l ‘ouueil of 
the Allied High Commission 
fs) John J. MiCi.oy.' 
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Thou, could hardly In* a won* lurid statcmcn' of tlir law 
and policy of Ilif l'outml Council than this clear statement 
tha. Mu* rights of all former owners (such as Tolofunkon) 
in external assets, are "extinguished" i Article 2, pni. I). 

In fairness to the Court helow it should he stated tiiat 
this Law was not cited m the hriefs lielow. and it is possible 
in view of the decision rendered that this controlling stat¬ 
ute was not availahh to 11 is li. nor. 

It should further he noted that this law t overs all tan¬ 
gible or property. This is important only lie- 

cause plaintiff-appellee continues to argue that these works 
might have hern in Prague under an export contract and 
that even if the works were seized the contract should sur¬ 
vive. 

Such an argument can hardly he taken seriously because 
there is no evidence in the record that these works were in 
Prague under any export contraet. Indeed, such is hardly 
possible in some eases, since some of them (such as Keil- 
herth. Symphony No. 4 in I) Minor), were recorded in 
Prague ( Kx. X) and lie* contracts relating In them were 
Hindi* there I Kx. I). So for practical purposes ibis claim 
is unsupported by the record 

A.** a legal proposition, however, defendant appellant 
does not accept this argument To admit that a sovereign 
state can seize physical properl\ but i- powerless i<> abro¬ 
gate private contract rights in such property is ridiculous 
arid refuted l.y tie* specific language of the statutes in¬ 
volved. which refer to "intangibles" or "rights," in all 
case:- i Kx. K, Sect. 4(2) and Art. 4, par. («•) of Allied High 
(‘ommissinn I .aw cited above). Such argument of sov¬ 
ereign paralysis over coni rad rights is likew ise refilled h\ 
our own Siipn me Court in numerous cases (such as /■ ‘n-.iml 
v. .1 )»• t 'Ou Mrltii ( u., 24(i I . S. 1504 ( l!M7)). It is sense¬ 
less to claim that the sovereign which can destroy property 
rights in Into cun not interfere with private contracts con¬ 
cerning such rights, and if any such doctrine should receive 




sorinus .judicial sanction it would render impotent nur nwii 
alien property laws ns wi-ll ns tlmse of all our Allies. 

It follow.- therefore that the Treaty <<f fan - of January 
24, 1 ns cited in point II of defendant appellant's main 
brief, together with flu* very lucid interpretation of tC 
Treaty rights of the Allieil powers under Alio-I Hiuh 
Commission Law (ill, of ,'i September IP.'d, eon linn am I solid 
ifv the elaiiu nuule by Mercury taut in taking these rec¬ 
ords from I’rajrne, after legal seizure there, it took a per 
feetly valid property rijrht which is recognized by treatv 
quite aside |rota it- legitimate judicial recognition under 
establisheil principles of eomit\ m II'ternatioiial l.aw 

I I 

Correction of cerium misstatements in plainlifT- 
appellee's factual ami background material (pp. 1-11 ). 

1. I’lnintilT-appcllee slates cXature of the Action." p. 

"The defendant manufactures ami sells the original 
recordings front ilerivatives which it claims timlet a 
seizure, math- one year after its contract, by Czecho¬ 
slovakia * * *.* 

The fact is that the ilerivatives m question were seized by 
(’zeehoslovakin in October l!Un | defendant-appellant’s 
brief, pp. '-’-.‘I). Tin* plaintiff and defendant had so stipu¬ 
lated helnw. Stipulation Him) in the Court Order Ip. 3) 
provides that: 

"In lUo the Iioveraiiieat of Czechoslovakia issued 
confiscation and Nationalization decrees embracing the 
phonograph recoid industry under which, and imple¬ 
ment inir decrees, the property in the possession of I I 
Iraphon including the Telcfimkcn matriees in the cits 
tody of ritrnphon were seized and transferred * ’ 

Defetulanl appellant claims under a contract made No¬ 
vember 1!117. more than two years later. 






Iii "I'nite.l States Military (iovcrnmcnt in (iermany" 
t pp. 4, ti). plat a till-appellee «-iti> Law No. of October 
do, Ilf tin- Control Council in (icrmnuy, .csting in its 

Commission all ti11«- all <external asset i. 

This law is clearly irrelevant ti> tin* case at !»»r, a tem¬ 
porary measure enacted b\ tin* newly victorious Allies 
tin, ! a reparations agreement ennlil lie worked <.>it. It is 
clearly superseded by the I'aris Reparations Agreonnuit nl' 
January 14. 1940. which contain.' all provisions for repara¬ 
tions ami for tin* iii.*aositii.n of external enemy assets 
idefendant-appellant's brief, p. Hi). It is further rr- 
Iirtilrrl retrtunlii ■ hi by Law .No. lid of the Allied High Com¬ 
mission for (iermany, .*» September, J9f»l lOtliciai (duetto 
of the Allied High Commission for (iermany, September, 
1031, p. I!'»7 IT). 

d. I’laintill appellee seeks to endow the Joint Kxport- 
Import Ai'i'iie) with some sort of legal or political power 
i pp. a. <i). placing great stress on its approval of the 
( upitol-Telofuiiken agreement. 

'I'he fact i< that i’ was a purely eeoitciliiie agency, whose 
power extended to price fixing, and the determination ol 
the place and period of delivery of exports, etc. 1 1.> .«*r court 
derision, 109 K. Supp 342-J). Its approval Inis no fur¬ 
ther significance and is irrelevant here. I It may be further 
noted that this approval was given on October 1, I94H 
I plaint iff-appellee’.- brief, p. 17). iiflvr the seizure of the 
Telefunken malriee.-, by ('z«*eIio>lovakin, and there is no 
evidence Mini at the time of this approval tin* question of 
Czech title wit- considered')* 

4. IMaiiiiifT-nppcIle* late.-. Ip. 7. lop) that Coni lol Conn 
fi| Law No. o precede'I in time the (V.eehoslovaUimi decrees 
on which defendant-appellant relies. 

The fact i' that Law No. f» was issued on October dll, 194a 
(plaintiff--appellee's* brief, p. 4) and the decrees on which 




defendant relies were issued OctolKT 24 ami 1 *»}."* • «1«-- 

rendnut-up|ielluiil‘s I*ri«* 1, p. Hi). While defendunt-uppel- 
luiit consider* tin- Control Cmim-il l aw No. irrelevant. it 
nevertheless i-<->pcc|rally observe* that iMoln-r I{0 i- Inter 
than (trtnlxT ‘Si. 

•'*. Factual ‘lata in eorreetion of plaintiff-appellant's 
allegations eoneerniim tin- Czerhodnv.-ikian Nationnlizutinn 
Decree* [ pp. 7-!» >: 

A. I'laintilT-api‘'H im* allege,- i p. 7) tha* tin- Czech eon 
lisentnry ilrm-cs of Oetoher PM.’i ■ II not seize nor 1 ;tk*» 
title to anythin':. 

The I'nH is that the Oelolwr 24 iIintii^ were effective 
immediate! without any need for implementing derrec—. 
Section I of Kvhilnt K provides that *** »n the day of pro 
uiulpltioli of tliiri Derive < I tetobei 24). the following enter- 
prises are miiioiinlixed hy heeouiini: State owned * * * " and 
specilieiI ih* maimI'aeture of gramophone record*. It fur¬ 
ther speeilies that noeoiii|ten*atioii is t«> he paid for nation¬ 
alized properly belonging to enemy (termini'. It is *tip- 
iilatetl hy the parlies that this derive is “offer live in ae 
eordanee with tils) purport" iStip. Par. 4(e). p. 2 of Court 
Hiiler). No provision is made for a delay m tie- vesting 
of title until implementim; di*erees are issued. and title 
was taken immediately as provided therein. 

It. I'lailllilT appellee alleges i p. 7 I that the thvree.- male 
ho reforotiee to war reparation-. 

The fuel is that the deerees make dear ref'Teuee to war 
reparations. F.\hil*it K describe* the Ihvrw "concerning 
eonlisealion of enemy property and Funds of National lies 
total imi.” The Preface l*\ Pres. Itenes to his booklet eti 
titled "Nationalization m Czeehoslovakia** remaining the 
Hetoher ihi-ni'.- (Slip. Pai ill/), p. '* of Court Order), 
state- ipp. 7 that the property of (ierm.'in nationals was 
seized on OoIoIht 24 and 2.*> "as partial reparation for the 
enormous war damage- eau-ed >*> toTiiiany" and "a- 11t* 
property of traitors." 



C. Plaintiff •appellee states i p. 7) tlml tin* decrees are 
ineffective if in conHict with III** Potsdam Agreement. 

Tin- fart is that tin- nationalization is clearly in keeping 
with, an* 1 in implementation of tin- Potsdam Agreement, 
which determined that reparations were to lie made in kind, 
and that claims were to he satisfied from (ierman enemy 
assets within the jurisdiction of the Allied eonntries (How¬ 
ard. The Pari - Agreement on Iiepuration From (iermany. 
\'o|. IV. |)ept. of State Hull., June Hi, l!Mti. pp. ltrJd-4). 
This i- what Czechoslovakia accomplished hy the decrees 
in iptesttou. 

I). Plaintiff-appellee alleges (pp. 7-S) that Decree Fx- 
hihits Land M did not seize Telel'unken matrices. 

The fact i> that hy these decrees Telefunken’s matrices 
were .-ei/.ed. The need to place these facts in evidence was 
obviated hy the parties’ stipulation (Par. Jim), p. d of 
Court Order). 

Sec discussion of Decree Kxhihit O, iulrn. 

H. PlaintilT-appellee alleges ( p. S top) that the seized 
property is limited to physical property within l‘'/.echo 
slovukin. 

'flic fact is that the terms of the decrees refer not only 
to “physical property" hut to “enterprises shunted within 
the houndurics of ‘ zechoslovakia" (Kx. N). It is also 
the pattern of the various decrees to nationalize with the 
enterprises “nil rights i patents, licenses, franchises, trade¬ 
marks, samples c|c." ( Kxs. I.. M ). 

F. Plninti If appellee alleges Ip. Sj that no decree prior 
to the (irnmuplionc Mercury agreement attempted to seize 
nnythiir/ belonging to Te|i*fimken. 

The fact is thill Slip. Par. Jim) Ip. J of Court Order) 
provide- dial in IIH.'i I'ltraplmii together with its Tele- 




!) 

lunkcn m:il rice* won- nationalized. When (iramaphone 
was organized in Man-li 1047, these won- transferred to it 
( Kx. N, Seels. I- :{) ami I*'i4). The <iraninphnne-Mercnr\ 
contract is <lotI November (>. 1047. 

(i. IMaintif.-appellee alleges t p. S> t lint Kxhibit t >. t In - 
November I.’?, 104 s ! dwree. was tie- lir.-i affect imr Tcle- 
funkeu's property. 

'Pin- fart is that the decn.I December _’T. I04.*>. spe¬ 

cifically seized TolofaukenV property i Decision, UK* K. 
Supp. .T17). Tin- tonus of Kxliiliit O n-fi-r in Telefuakcn- 
pluttc (i.m.b.ll. Mi-rlin as an “enterprise which forms to- 
o-lhcr with tin- | previously) nationalized enterprise (Tele- 
Imikon flier ilralitlnsc Telegraphic tl.in.li.il.I an economic 
i-iitil>' ainl is dccisivo|\ cniilrnlli-il !•> tin nutionalized i-n 
terprise." This tli-t‘n -0 implemented tin- various prior de- 
i-n-i-s (Decision In-low. 10!) K. Supp. i. Tin- confiscation 
ili-cn-c of December 'J7. 104.*i t K.\. I.). sci/.cil tin- naun-il 
enterprise ami "all nmillar\ > nti-rpri>e- ami works belong¬ 
ing to the same owner, as well ;i> all enterprises ami works 
forming an integral pari of tin- nationalized pn«peri\ i>e.- 
also K\. lx. Sec. It'*)). 

II. I’hlillliff -appellee allege- 1 p. 0) that I lie Decree of 
Xoveuiher 'JO, I!*4S (|-‘.\. til i- dn- lir>t om- transferring 
Telerunkeii properl> to liratimpliom-. 

The fact is lliat Kxhilul N. Sees. Ki.'li and H) transfer 
to (iraiiiaplioiu- tin- former Telefmiken properl', on March 

7. 10411. 

(i. I’laintiIf appellee cites tie Adjunct to the I’aris 
'I’reaty (pp. !• Illl. This Adjnm-i applies only to (iennan 
external assets, assets located within countries memlu-rs 
of tlii- Inter Allied Ueparations ('ommitiee. It therefore 
could not appl> to any assets located within (o-rmany itself 
(defendant appellant s hrief, pp. Il> 17). iScc footnote OJ. 
defendant appellant's main hrief.) 
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I 1 F 

TIipit is no unfair competition in this case (analysis 
of cases cited by pluiiitifT-appellee). 

I. The case at Imr is not governed by Melrnpolitaii- 
Opera Asmi v. Wat/mr S'ichals Recorder Carp., !!>!.' Misc. 
7St>, 101 N. V. S. 2d 4S3, alTM 27!) App. Div. G32, 107 X. V. S. 
2d 70.*) (lDfiO) and the cases cited therein treferred to on 
pages 11. 12 of plaintiff-appellee's brief and page 34.') of 
the decision belowJ. The M etropoUtan case is not in point 
and its doctrine has been rendered inapplicable to situa¬ 
tions like tin* one at bar. 

A. The Mi tri'ixilitrn Opera ease distinguished: 

1. The Metropolitan Opera raise found that “the per¬ 
formance of operas by Metropolitan Opera and their 
broadcast over the network of American Broadcasting 
cannot be deemed a general publication or abandonment 
so as to divest Metropolitan Opera of all its rights to tin* 
broadcast performance," 101 X. \ . S. 2d 4!I4. This finding 
was the prereipiisile for upholding the allegation of unfair 
competition. Onl\ if Metropolitan Opera retained its 
property right in its radio performance could it have any 
cause of action for unfair competition. 

In tin* case tit bar, plaintiff-appellee alleges unfair com 
petition with its recorded performances. But here the re 
corded performances are clearly in the public domain, and 
the lower court d< -ision fails to make any finding as to pub¬ 
lication and abandonment negativing this fact. Accordin'- 
to RCA MO/. Co. v. Whiteman. 111 V. 2d Nil (2d fir., 1514(1 1 
(which, incidentally, fails to find that ji performance like 
that of the Metropolitan Opera is not an abandonment), 

“the •common law property’ in these* performances 
ended with the sale of the records ’ ’ V (p. KS) 

“if the •common-law property* in the rendition be gone, 
then any one may copy it who chances to hear it, and 
may use it as he pleases” (p. 89). 
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J. Iiilrninlimial Xih .. Srrriir v. .1 s+tiiitihil /’/(>-, _’4 N 
I '. S. J1') | MIX), which I.- iIn* major |ir<*i-.-<l«*ni I'm- ilie do 
cision in the Mihn/niWmi (l/urn ease. also was based na 
a l"ui<Iin.ir of im ahaialiiiiniciit mi publication. This is tnn 
also of all li.«• eases rclicil on for ihi- hoMinir of no nban- 
«Ioniin'iit in the Mi liti'WiUhni O/n m case i ji. -IfM »- 

•>. An important dement in the limliim of unfair com- 
petition in the .!/« hii/mUhin (l/n hi ease i.- the damage dole- 
to the opera association's professional reputation ami pro¬ 
fessional program I*y the conliuuation of defendant's ac¬ 
tivities. The irreparahle harms found l>> tic Court ti> 

result from defendant’s contiittiinrr to make ..»r«ls from 

plaintilV's radio performances were: tat the distribution 
of records inferior to those which tie- Metropolitan ap 
proves for release to the public a- an example of it- work: 
(li) prevention of the cnmjiision of a te w coiitraet lietwceti 
the Met and Al?(' for exclusive broad.-astini: rights; > 
jeopaidi/.im: the recording! of several new operas with the 
jiuthoii/.ed recording eompany. and loss of royalties from 
authorised records t p. Utfi-’itiiM. N’othiiur comparahle in 
Sllhstance is aliened ill tile ease at l»ni 

•I. Consideralioiis of husine^s ctlm-s form the basis ot 
the extension of the amorphous unfair competition do. trim- 
to eases not involviui; fraud and palmimr oiT i p. jxst. The 
extension in the Mi linjinllliin <i/ii ft ca>e is ac ed at de 
fendnnts'"commercial iiniimralil. " i p. l!M. ;l ! 1 1 1 • • i• "mi 
conseiouable business practices and thou invasion of tbe 
moral standards of the market place” ip, .‘iniii The dm 
sion is an attack on "business conduct which e abhorrent to 
■rood conscience” (p. utMt). 

In the case at bar. defendant t’airlv contracted for the 

... involved, and did not seek to appropriate the in 

eciiuiiv and labor of others wiibout compensation. 

1$. Tile Milm/mlUtlli <l/‘iiii decision bas been belli in 
prior decisions not to applv to situations >uch as the one 
now nt bar. 







1. The Metropolitan Opera decision is based primarily 

«>n the holdings in I.X.S. \. .1./’. and in v. Until- 

Ini. 171 Fed. 1)7)1 (K. 1). X. Y. 11)09). See 101 X. V. S. 2d 
489-91. 492. 107 X. Y. S. 2 1 797. and plaintiff-appellee's 
brief, p. 12. The holding ami reasoning of the Metropolitan 
Opera ease generally, and these precedents speeilieally. 
have been dearly repudiated insofar as they pertain to 
situations such as the one at bat*. 

In llironli v. Ilaniiller. 194 F. 2d 914 (2d Fir.. 197.2) ami 
HC A v. Whiteman, 114 F. 2d Sti, the courts refused to ex¬ 
tend tile doctrine of the I.X.S. \. A.I', case beyond the 
mii'pte and specific fact situation on which ii was based. 
In the Whiteman case, especially, the court pointedly re 
fused to extend the I.X.S. doctrine to tin* case then at bar 
i p. 90), and denied relief on the basis of unfair competi¬ 
tion. This is all the more significant because this is a com¬ 
plete reversal of die decision by .Indue l.eibcll in the 
Whiteman case below. 2 V ' F Supp. 7^7 IS. I). X. \ .. I9."*9), 
which relied precisely on the “reasoning and legal prin 
ciples of tie- IXS case” to find against the defendant Ip. 
794). It should further be noted that in bis opinion in the 
case now at bur. Judge Leihell again invoices the presum¬ 
ably !aid-to-rcst ghost of the I.X.S. case, both by citing the 
Metropolitan Opera proposition taken from the l..\.S. case 
and by invoking the cases cited by the Metropolitan Opera 
decision to support Ii is* holding ( 199 F. Supp. ">47i). 

A recent rejection of the I.X.S. doctrine occurred in the 
Itirnnli eu.-e. where Judge Hand reiterated that 

“we have several times declared, that the decision 
I I.X.S. v. .I./'.) is to be strictly confined to the fads 
then at ha' - " I p. Did). 

and cited in support of this bis decision in IK’A v. H7</7« 
man. 

2. The Metropolitan Opera case, the Court below here 
Ip, 34a), and plaintiff-appellee all rely on the i'nnnlopia 
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cusp. 'I Iris decision however ha.- been overruled Iiv .Indue 
I .earned I Inii<I insofar ns it conflicts with tin- holdings 
ol tin* It icon! i case (p. !>!(»), which governs i )i«* ease at hnr. 

II. TIip remainder of plaintiff-appellee's precedents do 
not govern tin* casp at liar. 

1. Mnlmil Hum,I, n-liur/ Sii<hm v. Muz'll; ( or/i.. 177 
•Misp. 4S!I. :«» X. v. s. lM 41!* (l!M I > ( plaintiff-appellee's 
hripf, p. IU): 

Till' decision ill this case i- hasPil on tip' l.X.S. him-. 

L*. limn,ni Sin i /i,,. v. Il,n„/,sl.in Siln > l'n. lm.. 

- s - App. Div. i»l. I -1 X. V. S. LM ::•_»» 1 1'I."»:: i (plaintiff 
apppllpp’s hripf, p. iL’t: 

This decision merely piijoinpii defendants froni "•falsely* 
representing that ilpfpnriant ' * * had and was prepared 
to sell tin* idrnliral articles which plaint iIT sold" l p. 333 i 
Tin* crucial f art nr in this rasp was that tin* Court allowed 
I In* use of “photographs made directly from produpts tln\ 
tdpfendants) iIipiuspIvps nianufapturp even though the\ 
are similar nr substantially the samp as plaintitT's products" 
tp. 334). 

This holding would he applicable to the instant ease, il 
at all. only if defendant were nertised of using photos ..t 
plaintilV's records. and then only to the eMeut of pi event im: 
the use of copies of plaintiff- photos, hit not plaintiff- 
product, the record.-. 

The • leei-ioii is significant also in ihi- respect : it .-up 
ports the unfair competition doctrine that to make a lawful 
act unlawful, there must he malice unm ; \ed with any otliei 
factor and exclusively directed to the ininr\ and damag< 
of another i |*JI X. V. S. _M 3331. 

3. .\niliini Co. v. Ilmnil .1/<«-/, It, ,11 ('•>.. IPri |*Vd. riL’o 
( W. I>. X. Y.. 1!MJ) tplaintiff-appellee's brief, p. 13): This 
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was oiu* of I lu* earliest eases involving report I manufactur¬ 
ing. The decision undertakes to interpret the Copyright 
Aet so as to give to the licensee record manufacturer the 
protection which the Act actually alTordctl only to the owner 
ol’ the copyright. Totlny there is no question hut that the 
protection granted under the Copyright Act does not applv 
to record luanut'actaicts. mu I the Aeolian decision grant 
in" a cause of action t«» one under the statu** is now an 
anachronism. See ( omnicnt. I’ira* v on Uecnids. a Stan¬ 
ford I.. It. 433, 443 1 1 f».”*3). 

4. Kit unit v. flam,tier. 104 F. 2d 014 (2d fir. 1952) 

(plaintilT-n]>pcllee's brief, p. .15): The quotation offered 
hy plaintiff-appellee's brief continues ns follows: 

"hut it would have to he by some conduct other than 
copying it" I p. 01(5). 

•>. button t(- Co. v. Cnpples, 117 App. I)iv. 172, 102 N. V. 
Sapp. 300 (1007) I plaintiff-appellee's brief, p. 15): This is 
cited in the deeision below at pp. 34(1-347. ’I’hc major point 
in that case is not that plaintiff's books were “embellished" 
hut that the defendants were "fraudulently attempting to 
trade upon the reputation which plaintiff (had) built up for 
its hooks" and that plaintiffs were "threatened with a loss 
of reputation as producers of line and artistic books". The 
court there stated the key to the case as the probability of 
the deception of the public (pp. 311-312). In the ease at 
bar, there is no element of fraud or deception involved. 

From a realistic standpoint there was neither anything 
unfair or anything competitive about the conduct of Mer¬ 
cury i defendant-appellant) here. 

Mercury bought these records from a sovereign state 
for a legitimate purchase price. It paid thousands of dol¬ 
lars in royalties for them. It was the business initiative 
and ingenuity of Mercury that brought these works to 
market here. (This purchase, incidentally, was made from 


the Benes government.) Tliere was, therefore, nothing un¬ 
fair in the e induct of Mercury. 

Neither was the action of Mercury competitive. .Wither 
Telefunken nor Capitol (plaintiff-appellee) had ever pro¬ 
duced or sold these records on the American market before 
Mercury brought them here. After Mercury brought them, 
and after the promotion and initiative of Mercury had 
made the venture a prospective success. Mercury’s giant 
competitor Capitol decided to elbow in and went to Berlin 
for this purpose. 

The Berlin ileal by Capitol i> not distinguished for its 
moral probity. Recently part of the Reich "Culture Cham¬ 
ber." Telefunken is already playing both sides of the 
street in the cold war.' It was naturally happy to find an 
American sponsor for a line which by itself it never pre¬ 
sented to the American market. 

But this deal came very late. Mercury had already pro¬ 
moted ami proven the musical success of these records and 
thirty and one-third of the thirty-four records involved 
here were produced and marketed first in the I’nited States 
by Mercury. 8 

Mercury insists, therefore, on the merits of its counter 
claim if this is to be considered a case of unfair competition. 
Mercury was first in the market. Its business initiative 
and ingenuitv made ibis line a success in the Cnited States 

IK 

1 I lie New \i*rk I Icr.tld tribune. 2*'. I'S.t. in an article - 

I leaded 'Rid- Still Trailing in Air I'ower" Mate- ^Stc4 I 3^ 

"Rut tlir Kremlin i- conscious oi these air deficiencies and 
w ill ti v reined\ most of them in tlir next lew years Top 
ranking iiennan specialists in radar and radio counter measures 
troui Siemens and /'<•/« JhiiAyii (emphasis supplied I have for the 
last eight years hcen helping in the manufacture and use ot 
tliis equipment 

3 See footnote 55. p. 2** of defendant-appellant's main brief 




ami Mercury. n> a comparatively small competitor in I his 
highly t'Oiii|H*titi\v Inisi-tess. is «>m to flu- fruits of its 
priority in tin* liohl. 

Respectfully >nl»niittoil, 

I ’aim. >1. Kkrn. 

Attorney for Dofomlant-Appellant. 
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IXTKMUPCTIMN Wli Stati mi nt or |*\\«*Ts 

Point I- lii tin- nhsenee of copyright there is no prop 
fit> right in an nrlistii* pcrformaiiec ns stteli and 
Mercury. w1 1 i• • 1 1 hail legitimate possession «• r the 
masters in this ease, was therefore «*iitit!•*•] t<• -**|) 
the record? nunle llierefrom 

Point il I5y treaty with the Inited States. C/.eeho- 
Slovakia luul a right to "dispose" of enemy assets 
as il saw lit and was therefore entitled hy law u, 
sell tliese reeords in the I'nited Slat* 1 ' 

Point III ('apitol-Merlin eannot invoke the aid of an 
Ameriean eottrt to eitforee riirlits aeerued under 
N’a/i raeisl laws wliieh are specifically eontrar\ 
to the pilhlie poliey of this foriltn 

Point IN' Pailure to join indispensable parties is fatal 
to the elitim of plaintiIf appellee here 

Point V l*'ailttre of th<- t'oiirt Mow to tind farts ami 
stale separate!) its eoiteltisions of law theieon, 
pursuant to Kipiity Utile 71»* and little .'rj. |{. f. p„ 
L’ v ' I '. S. ('. A., was error and was highly prejudicial 
to defendant appellant 


l ’ovri.rsioN 
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Jhtitri) States dmtrt of Appeals 

FOII Till SECOND CIRC.TIT 


('apitoi. Hkcorps Inc., 

Plaint i fT- Appellee, 
v. 

Mkriit.y Recoup Corporation*. 

Dprpmlnnt-Appollant. 


BRIEF FOR DEFENDANT-APPELLANT 


introduction and Statement of Facts 

'Fitis action was brought on July In, Iby Capital 
Records Inc., a domestic corporation I hereinafter eaiicd 
"('apitoi"). for an injunction and damages against Mercury 
Record Corporation thereinafter called ■•.Mercury"), be 
cause of the sale in tile I'niled States hy Mercury of some 
thirty lour records recorded originally in Prague. Atnster 
dam and Berlin hetween 1!Wo and I!M 1. 

Defendant Mercury claims title to the records under 
(iramophone Works National of C/.echoslovakia, a ( /.echo 
slovak tan government corporation thereinafter called 
“Prague") under a contract made on or about November 
fi. I!M7.' 

IMaintilT Capitol claims title under Telefunkenplatte 
(iMItll of Berlin. Cermany thereinafter called "Berlin"), 
under ti contract made about a year later, or about October 
1. I IMS.-’ 

1 Slip, par .t ii, Kx (J. 

- Stip par .? o. I s S 




It is conceded Thai there i* no -opyritihl protect ion of 
any of this matt-rial in tin- l‘nitt*<l State.- Km' usive rights, 
if any. ilo not <*xist under copyright law, 

Also: 

"IMaintilY concedes that defendant (M min) did 
not nsi* or authorize tin* use of said iTeiefunken) 
name, trade name, or trade mark-" (St ip. par. 3 r). 

Two motions hy the nlaintilT for summary .judgment and 
injunction were denied in the Court below. 1 * * * 

The matter was submitted below on stipulated facts and 
exhibits on March IS lll.VJ. An opinion upholding plain 
tiff-appellee Capitol was liled September 2l». IlkVJ. A decree 
and order granting an injunction against Mercury and 
appointing a Special Master to ascertain damages and for 
other purposes was entered duly l!)o3. An appeal was 
duly noticed and by order of this Court such appeal was 
allowed on a typewritten record t Nov. 0. ltto'i). 

Further relevant facts, as stipulated, are as follows: 

From are I alt i December HI. l!Ml. tin* government of 
Czechoslovakia, which was and i- a friendly government, 
was at war with (ienuaiiy. 5 * 7 

rpon the sueeessl'ul conclusion of tbi- war, and “as 
partial reparation for the enormous war damages caused 
by (formally”“ and "as the property of traitors” the 
C/.**ehf»slo\ak government seized all property of (Sermnn 
nationals on October -4 and *J'i. 1 D4"». T 

1 Slip. par. d p. <|. 

i l!j ||.in. s-.lv. -r.-r | Ryan. S.pf 'I. PM'* liv lion, (ircgorv 

!•’. No'iiian, I >e<. X. l'.*5fi. 

Slip, par .1 w. \\ 

'• .\"a■!-.nali/.'iit- n in ( ycrlio-l-ivakia" l-\ l-.ilaard I»nu - . President, 
Czech-rdnvak Republic. pp. 7. S Published |»y Orlu-. I’ragu.. Jain- 

\W,. Oiiotaii>-n stipulated by par. d / 

7 Decrees uf |||< President of tile Kepnlili* of ( /crhoslovaki i. I<K». 
Kjs. (ictoln-r 24. 2 \ PM? In K herein 






Ill** decree sci/.iiiK these properties, much >imiliii' in tli>- 
vesting of alien property in tin* I'nitcd States. was vcn 
hrnad, providing, in tin* *•;is** «»l* j>1 1 *> 11 *•irr;ij»li companies, that 
il included all "rights (patents. licenses, trademark.-. -I- 

siirn. Hr.).a> well as all phy.-ica! property.' |i i- 

slipulatcd t ha I I lirsi* decrees "an* cflWtive in acoordmm- 
with their purport”." 

I In* masters <»I" the thirty -four r« , »**ir*l.- inv*ilve*| in tin- 
proceeding were tin* property «il' a (iennati national, Tele- 
I Unken. were physically •uv-ent in I’rairtn* ami w«*r«* m i/»*«l 
tlu*re Iiy tlie Czech government umlrr tin* :il'<*rr<ai*l *|.-eree- 
(Slip. par. .'I in). 

tin or alt’iut November li. 5!l4i tbefore tin* Communist 
roup ol I* «*l)r.iary l'o. IM4S), tin- iScims government in 
Prague made these masters- available to Mercury l>\ <ln|\ 
executed ein.trael ami they were tlii*r**iipoii released for 
sale in tin* I niteil States hy Mercury. 

I wenty-lhive id the feeol‘*ls have lieen i>sue<l b\ Merritr< 
alone ami not hy Capitol. < if the eleven issued l.v both, 
Merettn is prior in time with seven an.I mm third ami 
Capitol is prior with three and two-thirds.' 1 M cretin 
therefore is prior on the American market with thirty ami 
one-third of the thirty-four records. 

I niler the Treaty *d' Paris, .human _'4. t!*4tthe ri* r ht 

of C/.i'choslovakia to "dispose” of em-mv assets as 
"chose", was eoiilirmetl and accepted h\ th** I tiilel State- 
and seventeen other countries. The relevant section itiAt 

states; ' 

' Ihid 

’* Slip par 4 i- 

Slip par. 4 a ami l-'v t v > * 

" Slip par. I. I s \ The tr.ntiou.il *■••11111 1- dm- t. • tlu- n I* i-. 
hv Met. 111 v of lime nmnlvr- on .mi* i—u, ,a . 5 .* , ,|. m w lu'c :! 
-ame iiiIiiiIht •*. . upi* .| line*- l .ipttol nv**r.l* at .t.C ,. J5. am! ,~S rpm 
•' \ e 1 * * 111. 11 • on U'< p.o.ni'Mi- IOMI 1 1.1t1n.no. . .11 til. I -i.ilili-'mu ill 
"f all Intel \lhnI KVpa ration \u« 1.* \ ami uii tlu- l\* stiiniion .•! 

M "i" tars * Mill! it S 11. par tmcni of Mai*-. Trc.ili* • an.| 1 mIici 
I titeriiational \.i- Series 1**551 
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"Each signatory government shall, mnlcr such pro- 
eeriures ns il iiini/ choose, hold or ri is pose of German 
enemy assets within its jurisdiction in manners de¬ 
signed to preclude their return to German ownership 
or control * * V (Emphasis supplied.) 

Plaintiff Capitol asserts its claim under Telefunken- 
platte GMBH of Berlin through a contract made October 

1. 194^, about a year after the Merenry-Prague contract. 
Telefunken claims ownership of the records before their 
seizure in Prague in 194’*. 

In the case of eight of the work* plaintiff Berlin-Capitol 
has produced no contracts supportin.tr even this claim. 18 

All of the works produced from Berlin were made under 
Nazi racist laws which excluded artists of certain ethnic 
trroups from performing. 1 * 

On these facts the argument of defendant appellant 
Mercury is as follows: 

I. In the absence of copyright there is no property 
right in an artistic performance as such and Mercury 
which had legitimate possession of these masters was 
therefore entitled to sell the records made therefrom. 

II. By Treaty with tin* I’nitod States, Czechoslovakia 
had a right to "dispose” of enemy assets as it saw lit and 
was therefore entitled by law to sell these records in the 
T'nited States. 

III. Capitol-Berlin cannot invok* the aid of an American 
court to enforce rights which accrued under Nazi racist 
lau> which are specifically contrary to the public policy 
of this forum. 

I \\ Failure to join indispensable parties is fatal In the 
claim of plaintiff-appellee here. 

II I-d'If Kosc-. arc Offered in Tyrol. ( an/on licit a. I Am 
In l/ivi'. No One Ixvcs You. etc., < >n the Beautiful I tine Danube. 
Wi.irin l.oveh l^nly Tall in l.ove. \ ilhi;* .swallows T'rom Austria. 
See footnote 52 

11 Sup par. 3 u. 



V. Failure of tin* Court In-low to fin<] farts ami state 
separately itr- conclusions of law thereon, pursuant to 
F«|uity Huh* TOC., Kule.'c'. ICC. |\, ifs \ \ s. <\ A.. was error, 
ami was highly prejinlicinl to diTendunt-appellant 


POINT I 


In the absence of copyright there is no property ri^lil 
in an urlisiie performance as such and Mercury, which 
had legitimate possession of the masters in this ease, 
was therefore entitled to sell the records made there¬ 
from. 

Xono of the material involved here was protected In 
copyright and it was, therefore, entiri ly puhlie domain.’ 
N’o claim is made that defendant -appellant Mercury made 
use of the Tclcfutikeu name, trade name or trade marks 
<Slip. par. :? r). 

It is well settled in the I'nited States that the mere 
presence of public domain material on a platter disc does 
not metamorphose it into niiylhim: other than its or'mina 1 
status puhlie domain material. Madame Caterpillar th-e- 
not legally heeome "Madame Ihttlerlly" un-relv h\ ln-nn 
pressed in was. 

The I ailed Slates is not a signatory to any iiiternational 
copyright agreement and has repeatedly refused !<• join 
any such. So consistent is this position of our counts 
that even the occasional elTorts t• * chan ire the law hardh 
all met puhlie notice." 1 

’ 1 Slip par .< p. .| 

"‘All -nrli clfoii- have been ahortiw i »iu- oi the im-a i.vriii, 
reporied m tin- \i \\ York Tunes m a di-paieh of i VioIht J" 1‘»i«j 
from < •■‘lit va. umlri llie heading "N'o \i • okh Hi v me . \ I'ik 
ioiimiu Kit.Ill-", rcporl- the flilile elVoil- of a group of per forum 
to e-lahlisli a i iglil of eoinpen-.ition fm 'monied ami hro.nk .i-! 
l>t i loi inai't t - oi then wolk * I a-l \eai. a llou-e eonmnltei 

killed a hill to give eop\ right ptoteeiiitu to Itook- |.\ alien- written 
in I'.iigh-h t >iil mi pi tilled ut the l oiled Stale- Wall Street lournal 
Marelt Jo. 1"5J 


(i 

PlaintifT-appolIec lit*r«* merely seeks to <lo by judicial act 
what lias never been done by legislation—to create and 
maintain a property right in an artistic performance, out¬ 
side of copyright. 

This attempt to establish a judicial copyright on artistic 
performance outside existing copyright laws is wholly 
insupportable. Since the leading case of ItCA Mf?i. Co. v. 
White,„,m. 114 1\ 2d Sli (l\ ('. A. 2, 1940). cert. den. (»1 
S. Ct. 393, .'ill V. S. 712, the undisputed law of the I'nited 
States has been t<> the contrary. 

In that ease tin ipiestion was whether an artistic per¬ 
formance on a purchased phonograph record could be 
protected against radio broadcast. An orchestral perform¬ 
ance by Paul Whiteman, recorded ami manufactured by 
RCA, was denied protection against radio broadcast by 
commercial radio even though the record bore a notice that 
the records were for non-commercial use and were not 
licensed for broadcasting. 

This Court, in an opinion written by lion. Learned 
Hand, held that there was no property right in such per¬ 
formance. lie said: 

•• • • • \y ( . think that the 'common law property’ in 
these records ended with the sale of the records and 
that the restriction did not save it: and that if it did, 
the records themselves could not be clogged with a 
servitude” Ip. 9K). 

And further: 

"If the common law proper!> in the rendition be 
gone, then anyone may copy it who chooses to hear it. 
and may use it as In* pleases” Ip. *9). 

This decision was unanimous. 

The learned Court had compelling common law precedent 
on its side. In the leading Knglish case the precise •pics- 
tion of non-copyright artistic performance had been re- 




viewoil ami settled in in the ease „f „ti v. 

I Valkrr .' T In Dial case the urfislii* property claimed was 
a literary creation first |>ulilislici| aliroail. lull not produced 
in Kurland until alter another had produced it there. Tic 
( ’°>'r! promptly settled the elaitn «>r the author under the 
foreign puhlieation. It said: 

••'I’he case, therefore. i> reduced to this: whether 
an author who first publishes abroad and ' * • to, 
hears l<i publish there) until some other person f irl\ 
publishes here can insist upon hi- privilege, and 
(later) stop a publieaiion which, in the interim 
has taken place here, and treat continuance of that 
publication as a piracy, and we are of opinion that h< 
cannot'’ (p. ‘■oil). 

The leading common law ease, incidentally, bears a 
startling similarity to the case at bar. There the artistic 
work (book) was lirsl published abroad, just a- these 
records were published abroad. Later, alter another had 

published the I.. in Mrita'it. the author claimed a prior 

right by reason of his foreign act. just as Merlin claims 
here that alter local publication of these record- b\ Met 
eury. it can stop them on the around that it had them in 
Merlin all the time. In this analogous situation the(7rwo»/ 
ease as cited and confirmed hy the House of Lords in¬ 
direct ly in point. 

Lvon without the solid precedent and sound reasoning 
of the White,,,',,, ease, therefore, it is clear that the plain 
till' here must necessarily fail. 

The leading text writer on this subject likewise state- 
thc same rule rejectitig a properly claim to artistic per 
fort nan n* (outside of copyright). Horace (i. Mall sa\.-: 

"Alter the absolute sale of phonograph records their 
use for radio broadcasting cannot be limited or piv 
vented, even though each record has been inscribed h\ 

'• ( l.i'ieii'i \ If,ilk,;. J Karicwell and l'u--wcll Si.I, 107 P {. 
«'0| ( Kuti'o Itnuli. IS_M i. \pprovcd In tin- House ..i | ,. r d> in tin 
siiliscijiit in ..ise .-I I,the v.v v v I 11 I l SI7 lor i uM 

i 1S54I 
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tin* manufacturer thereof with a notice tlml it is not 
licensed for radio broadcasts. Neither the mnnufar 
tuivr of the records who eontributcd his skill, nor the 
performing artist whose unii|uc interpretation of musi¬ 
cal selections are preserved in the records, has such 
a common law property to his intellectual production 
as would entitle him to prevent the purchaser of the 
reeot Is from playing tliein publicly for profit.’ i Pile 
!.aw of ('opvrijrlit and Literary Property, Horace (i. 
Ball. 1944. p! 453.1 

This Court, hardly a year ago. had occasion once again 
to consider in the llirurili case*' tin* claim that an artistic 
performance, uncopyrighted. was entitled to protection. 
The artistic performance involved was the artistic illumi¬ 
nation of a libretto on which the copyright had expired. 
The claim was made that even though the libretto could 
he copied the ar'istic illumination could not. The Court 
again flatly rejected this specious contention, .Judge 
Learned Hand again wrote the opinion of the unanimous 
Court, and stated: 

••After tin* copyright did expire the public would 
certainly understand that they might reproduce the 
book without any limitation, and if it was permissible 
to prevent their doing so photographically, that expec¬ 
tation would be defeated" (p. 

Certninlv if engraved art work can he photographed and 
reproduced freely unless copyrighted, a record pressed 
from a master of public domain material is equally entitled 
to see the tintr.mmelled light of day. 

In 1‘J.jJ in the (haw: case this Court succinctly manic 
this same point regurdimr phonograph records when it 
said: 1 ’* 

•• * * * if the Plaintiff had any common law property 
m the musical productions, it did not survive the side 
of the masters" (p. j?5U). 

• ' C,. liicordl f'r ( o v llih iullrr. I'M I* 2-1 '<1 I (2d ' ir 1**521 

0*1,ran- v Harris. 1 l‘ Sapp '**> (S I) N Y l'»5l t. nlT'd l'*K 
I 2»l 5*5 (2d ( ir 1 *>52) 






Sinn* I’rngne took good title* to the limiters lien* l»y its 
war reparation sfixnre , ,“‘* it is dear that under our law no 
common law right of the Nazis could "survive" that trans 
IVr of title. 

The Courts ol the State of New York likewise refuse to 
invent or create copyright protection where none is sup¬ 
plied l»y law. 

This question, except in stronger form for the pinititiIT 
since the plaintiffs were tir/i*!* and not mere n > ».»■«/. i was 
presented in Shn.-hiloi itt h , A hiii hiiliirinii. I'nihu/ii ff nn<l 
Mitisknrslii \. Wlh ( t illurn I'm. St N. Y. S. _M oTo (Sup. 
rt. 194S). 

In this ease the four plaintiffs, all very famous Soviet 
composers, were attempting to prevent the defendant, a 
motion picture coiupati>. from using sound tracks of their 
music for the background of a movie called the "Iron 
Curtain", which was violently anti-Soviet. 

The defendant advertised this mu>ic as that of the com¬ 
posers plaintiffs. 

I’lainlills claimed that this was an infringement of their 
"moral rights" and also pointed out that the propaganda 
harden of the film vio|entl> anti Soviet was in direct 
contradiction to their own views as citizens of the Soviet 
I nion. Mr, .lastice Koch, in a learned opinion denying 
an injunction to the plaintiffs, said in part: 

"The wrong which is alleged here is the use of plain 
tiffs’ llllisic in a moving picture whose theme is ohjec 
lionahle to them in that it is unsympathetic to their 
political ideology. The logical development of this 
theory leads inescapably to the Doctrine of Moral 
Wight |:>:< Harvard Law WeviewL There is no charge 
of distortion of the compositions nor am claim that 
they have not been faithfully reproduced. Conceivably, 
umler the doctrine of Moral Wight the court could in 

li is .stipulated that these reparation decrees were VlVtviive in 
accordance with their purport" < Slip par -I c I 






work, in the public domain in such a manner as would 
be violative of the author’s risrhts. The application of 
the doctrine presents much difficulty however. With 
reference to that which is in the public domain there 
arises a contlict between the moral rijrht and the well 
established riuhts of others to use such works (('lemons 
v. Bel ford Clark & Co., supra). So. too, there arises 
the iptestioti of the norm by which the use of such 
work is to be tested to determine whether or not the 
author's moral rijrht as an author has been violated. 
I' the standard to be irood taste, artistic worth, politi¬ 
cal beliefs, moral concepts or what is it to lie.' In 
the present state of our law the very existence of the 
riirht is not clear, the relative position of the rijrht s 
thereunder with reference to the rijrlits of others is not 
defined nor has the nature of the proper remedy boon 
determined. ( uite obviously, therefore, in the ab¬ 
sence of any clear showimr of the infliction of a wilful 
ii jury or of any invasion of a moral rijrht, this court 
should not consider jrrnntiujr the drastic relief asked 
on either theor>. The motion is accordingly denied in 
all respects" i pp. 57^-0). 

It should he noted that this ease was a much stronjeer one 
for plaintiffs since the artists were physically joined, than 
the present on«* where none but tin* loeebanical producer 
is suin'-'. An appeal in the matter was discontinued thouirh 
no settlement was made. 

The second similar derision in the New York Slate 
Supreme Court to the same effect is possibly more com 
pcllinjr, since in such case the music had already been 
placed fin record.- by the plaintifT before defendant's use. 
Tills is the ease of lh rrlmiii v. I.mnlnu (IrniHit/ili'iitr Co r/i., 

104 N. Y. s. i>(| 47:1 (Sup. n. lord), decided by Justice 
\’alenle. 

In this ease the plaintiff Iteeelmm and the Koval IMtil- 
hnrinonic Orchestra were under exclusive eoutraet in the 
I'nited States to Coliimhia Kccnrds Inc. for records, 
lieecham an<l the orchestra then made a sound track for a 
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Hrilisli movie, wliidi sound track was pm ( , n | ( .eords |, 
Record Cm. 1,1.1. and then sold in the I'nited State-. 

This case a^ain is much stronger IV,,• plaintiff than tlm 
instant case. since here again the artist was himself joined 
as plaint ill where in the in-tant ease onh a mechanical 
cmiii met or has sought to enjoin competitiv • use. The ('miri 
lield that there wa> no wrongful arouisitio,, of the material, 
and denied the injunction sought. statinir: 


I he defendants den> and have interposed facts 
to support sucli denial that their conduct is wromdul 
'.'" v.'•aim and allege rads tl , .<l,ow that Decca had 
Hie right I., contract for the license to make records 
the sound track. It is dillict.lt. if not iumoss.hle 
to understand how Decca is profiting from the Plain 
tills exclusive contract with Columbia. Nor does 

appear clear that ..a. in making the records under 

Its license with the producer of the motion picture, 
seeks to or in fact has availed itself of am thine done 
•> plain 11 Its or h\ Columbia. Competition should not 
restricted l»y our courts until it is clcarlv estahlishcd 
to In- unfair and wrongful" ip 477). 


< crtainlx no claim can he made mi ihe instant ease that 
dclendant appellant has impiired this material wroiigfitllx 
or that it is "profiting from plaintiiTV" ads. Indeed, its 
right to aeipiire has heeii speeiliealh ratified hv treat' 
l ■lamia r\ L'4. liUiI. of Paris (footnotes Ii*. supra, and V.'. 
inlra)). Ii follows therefore that the above holding i« 
furl her confirmation of tl„. hiw of the Pmte.1 Slates ihat 
iniisie III the public domain is in the public domain 

The decision of Judge Valent,- m the /,V ,c/m„- ,, h e wa 
specilieallx followed in .I,/,»/•* \. I.mi,Inn I'ilm* /',n • . 
//o. t New Nork Law .lourtml. April II. 1‘i.Vl. p l.lpji 
l»v Judge Itenjamiii Sehreiher. 'I'hc test Imposed was a-min 
the lest of good faith and Judge Sehreiher m demine the 
injunction said: 

.<l<-r* , n<l.-i"ts -l. iiv lInl Ml III,. Iin„. Ill,, 

ni'iv |,nivli,is,.,| • • • ||„. X | w ,| ,,,,, | i „„ lv |„,| K ,. ,| m , 
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plaintiff possessed or claimed a contractual rest riel ion 
upon tin* right to use tin- sound truck for tin* inuking 
of records. In a previous notion in Knglnnd brought 
I»v Sir Thomas Heecham whose claim was similar to 
that now assorted hy plaintiff injunctive relief against 
the Mecca llecord i'lunpany I .united was denied he- 
enttse the Court found that it had acted in good faith 
and without the knowledge that lieecham had granted 
no phonograph rights to the motion picture producer. 

Wither the Hot hum nor the Aytirs case was prosecuted 
further and in each case the denial of the preliminary 
injunction determined tin* final issue. 

The law as laid down l»y this mass of judicial authority 
is not only morallx sound hut publicly reipiisite. 

It would h«* absolutely impossible, as a matter of public 
policy, for tin* Courts to establish a judicial copyright above 
and beyond the legislative copyrights now existing. 

The problems of such jndieinl copyright would he insur¬ 
mountable. 

When, for instance, would the judieial copyright ..nine 

effective 

How would such a judicial copyright he registered and 
who would provide this service’ 

How long would such a judicial copyright endure.’ 

How would damages he n .-e- ed lor tin* breach thereof ! 

These, and other ipiestious, nr<* not merely academic. 
In the instant ease, for instance, the Court would have to 
decide whether the judicial copyright became effective: 

a. when the works were recorded in (iermuny (and 
elsewhere) or 

when they were fii -l sold ill the Clliled Slates. 

Kither of the two dotes would bring widely different enn- 
seijlienees. If this judieial copyright attached lit the time 





Ill rrrmuni;; m normally, ini' instance. it wa- a propel 
siili.jtwt tn vesting iii llii* AI ii'ii Property Custodian uinl 
.i0 I . S. <’«*«!«• Appdx. 7, !>. oil*,, since all of tin- 1 in 

"ere made iirtcr I find ami prior to l!MI Slip p ;u 4 p 
X). 

IT, mi tin- nt|ji*r limit], tlm judicial copy rijrht heeai 
effective wlimi llii- works were lir.-I >n|iI iii tin. 1 ‘niti 
Stat«*s, llii-n thirty of tin* thirty four works In i" iuvnlvi 
IM'li»titr to defendant-appellant Mercury. since Mercury \v; 
prior in time mi 1 In- American market with tin-'" w,,P 
I Slip. par. 4. K\\ X. m*»* rnotnoii' .Yi infra. 1 . 

TIli'ii title** til" second pi'nl'li-iii: how Ions: would *u< 
judicial I'opyritrill endure.' 

As a I'niti'il Status Distrii't .1 ui|*r«- >•> uim-|\ pm it m 
similar ease: 

"If Plaintiff's nrirnnii'iit i> to .-tii-i-i-i'd here. ili«*n 
perpetual monopoly is irrant.-d without fh> n.-t-,—,t 
of I'ompliani'i' with th" ( opyriirht Art." 

I'tit siii'li perpetual mnnoply ••without t h*- n*-.*.'~.~.it \ . 
compliance with th" Popyri-ilit A.-t" would ennnestionuhl 


d slatuli's providin'; that: 

"Wlii'ii siii'li artii'l" ( plnmoirriiph record) ’ * * ha 
""ii sold in rotiiiiii'i'i'i'. any assrrti'd intnmrihle risrht 
1 1 a 11 !•" ili'i'UM'il to hav" passed to the purchaser * * 
ml th" rivrht to further ri'striet th" us" made of th 
honoirraph reeords ’ ’ * whoso sole value is their 11 - 
■ lierehv forhidden and ahroirnled " 


>, hrmsti'iH .on/ ( .• \ l/i/ii. /.- AV. 1 .< >M I ''ii) 
\ I) III I"50 1 .a 175 

I Slallltes o l* X.iili » .iroliiu. is. JS « I * »5»' •. s.|<- 
11 I 1 « .imlnu. u. IH1 1 1*»5Ji, | i.iiid.i M.uutes 'imot.in 
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company know that its current product Ims not l*cn dupli 
cated in some far off kiosk or cuhicle, and that its sale here 
wdl not he l'"llowed h\ litigation lor damages/ And such 
damages would not he fixed as they are under the Copy 
riidit Law. hut would lie left in a hazardous I imho id’ tin 
certainty creating a sort of Halloween terror lor the 
American record company with ingenuity and business 
nitiative sufficient to bring such works to market. 

I he simple fact is that such a judicial copyright, as 
established by the Court below, would be tin impossible 
and unworkable graft on the judicial system, as a practical 
matter, aside from its gross unfairness to a party such as 
defendant-appellant Mercury here. 

The works h« re came into the hands of Mercury legally, 
through seizure by a government which had a right to seize 
them and sell them. They were produced here not through 
urn- wrongful act. fraud or theft, but by contract with that 
government. Later, after the initiative of Mercury com¬ 
mended itself to i>- huge competitor Capitol.-" a subseipient 
deal, made with a former enemy, was contrived to shut out 
Mercury from this market. 

I mler the decisions of this Court, ami tl • sound public 
policy of the I nited States, these records, alter they were 
seized from Hitler's "Culture Chamber", were in exactly 
the same statu.- on the American market as though they 
had fallen from a garbage truck -not, in fact, an inapt 
simile. Their sale by Mercury was not illegal. 


- ‘ A«vonlmg to published reports plaiutilT-ap|>cllcc Capitol is 
mmiii largest of American record companies, doing about $P>, 
IXMJ.UOO .if business a year Mercury is on<- of tin- smaller eoiti- 
|jam.-. whose gros. approximates one-quarter of the above licute 
annually h 

< apitol, thong!, already large, has further larger ambitions 


"I lie ( ompany t< apitol, is seeking to supplant Decca Kec 
■ li e Industry \ I'.ig Three* which includes K( A 

V" " ,r il11 ' 1 ' "liimbia", according to filetui U allirlis. President 
1 apdoj (Wall “street Journal. OcIoIkt 7. los.t. 


If, 


POINT II 

t!> , "••■‘"y >>!"> >lw Slain., t*enlm.lmakia l.a.l 

“. r ' p, 'l ,,r ' "‘ "'y “»«•>» =1. I'l .aw fit an,I 

!, ' '-> '»» '■* -N «l.<-. rnroril- j„ 

United Mules. 

Tl," i.mwl. r rnnml* inr..lr.-.l I,..,.. pl.v.i.-allv ,, r ,~ 
'' nl 1 <" ill"' .*!.*-*'.*,• I" VV,nl.l \V„ r || |„ ,,,|- -ci,,.,,, 

s " iz "' 1 'I'" <'wHi ... i,|’ K.lnnr.1 

'•"""I' " s "I""'" 1 ' 1 **. , l».ir.ili*ui for ll„- .-m.nm.ns war .lam 
■*" , l,v Tlii. was ami m ,, rH.-mlla 

I'ocn^n!/.(■(I a:iivi-niiiii*nl.'-'- 

rii<> <-onfi.«-;i(ion tlociof, very iih.I.m to mu own v.-s'.mr 
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On October and *24, by the riled ('/cell govern¬ 

ment decrees, these masters became the properly of llial 
government. 

Such property was the subject of international diplo¬ 
matic consideration, and under date of January 24, 1!)4(>, 
a treaty was negotiated in Paris of which the I'nited States 
and seventeen other countries, including Czechoslovakia, 
were signatories. This treaty provided in its relevant 
section itiA) as follows: 

"Kaeli signatory government shall, under such /iro- 
IfihmUs it mini ihnnsi, bold or ilisiin.se of (iermaii 
enemy assets within its jurisdiction in manners de¬ 
signed to preclude their return to (iertuan ownership 
or control • * V t Kuiphasis supplied.)*” 

The Court below rejects the compulsive effect of this 
treaty on the basis of an adjunct to this treaty which rends 
iis follows: 

"The assertion of custodian control over a (Icrtnaii 
enemy inter, -i in property within the territory of one 
part) shall not he deemed to have destroyed the tier- 
man enemy interest iii property within the territory of 
another party." "' 

The application of this adjunct by the Court below is clear 
error. The adjunct refer- to enemy assets oulsidc tier 
many, i.e., "within the territory of one /nirhi * another 
There were eighteen parties to this treaty, hut 
needle-- to ssiy (ierinsiny was not one. The adjunct, there- 

• rat. Iul\ 14. PJ40). Apparently v*mc of the contracts under whic h 

• .ip!'..I .Inn,- her* were made in Prague. the execution, Slip 

p v .1. I a i. 1.i. 11 rc.'n 1 - ' I ti ll I litter. ’I i li iilllkri.pl.ilIc, < i.M UN", 

then two illegdil'- ignsitup ;md "Prague. ( JrtoIxT 2. PMO. *» Joseph 
Keills-rth" 

Agreement on Reparation- from < aerinany. etc. I M Dept, of 
Mate, | ream- and • it her International A« i- Series No. Po5 lie 
partineiu of State Itulletin. Vol XIV. N’o 444. lannarv 17. I'Mfi. 
P 114 

l)« 1 »l ..f Mate bulletin. Vol Will. No III. Jan 4. PAIS, p 12 
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Ton-, hit* no hearing whatsoever «m tin* master* or rurh'- 
Haimeil l>y plaintiff appellee through Teh-runken in JWlin 
sine- both ilmintr tin- war and throujrh .January 4. 1 * 14 * 
(the date of tile adjunct), all of the masters claimed I, 

C'npitol tlirout'll Merlin were in flrrlin, the territory of tie- 
enemy. Kven the contract under which Capitol purport 
to import them was not signed until October I. I*14^. 3 and 
the actual import of masters was therefore some time later 

This interpretation of the adjunct, to the effect that it 
I Hid no relation to property in (iermany. is in<*outrovertibl\ 
set forth by the authors of the agreement as follows: 

••practically all types of eonllictini: claims to Cerman 
enemy assets hnnh <1 in minih'n > nn nil» i - of tin Int- , 
Allictl lit/iti nil inn Afinini * * (Italics supplied.) 

"The types of claims covered by the agreement ar* 
those where tile alien propert> custodians of two coun¬ 
tries both claim the same tierman > ihnnil asset or 
where nit alien property custodian claims that certain 
property is owned by him benelioinlly throuirh an inter 
mediate corporation." 

The interpretation of this trentx b\ the Court below it 
ttllowed to stand, would nullify the entire purpose of tie- 
Treaty of Paris, and would also de-tro\ by lack ol comic 
the interpretation put upon our own alien vest int: statute* 
by our Supreme Court. Our Court has held, for instance, 
that when the Alien Property Custodian seizes a debenture 
he also seizes the obligation represented b\ such debenture 
outside the I'nited State-. 

"Petitioners uri;c“. said the Court, "that since tie 
debentures themselves constitute the debt, and since 
lie- dcbcutiiios were located outside the I’nited Stair* 

;I1 Slip par, .1 o 

IJ \|| article bv Maurer an.I Sim-arian. .elvi-or> to the l > r. ■. 
rcscnlalive at tile negotiation-. 42 Am bairn of Inmt | aw C-T 
(I’MSi and \jjrremcnl K claim” in die Koohitiou of l ontbitun: 

( laim- to t h i mail I'nrmv \-et-. Dept of Man- Pnlletin \ 
Will. No I I I. p .1 
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at tin* time of vesting. the did not have a situs 

within tin- I'nitcd Stiitc- and therefore won* not proper 
subjects of seizure. To apply this lietion here would 
not only provide a sanctuary for enemy investments 
and defeat a recovery of American securities located 
hy conquering forces: it would also restrict the exer¬ 
cise of the war powers of the I’nited States Congress. 
Congress did not so intend.” 33 

'Phis generous interpretation of tin* power of our own 
Alien Property Custodian will get short shrift from foreign 
courts if they find that the existence of duplicate masters 
in Merlin is enough to defeat the seizure of the originals as 
enemy assets in Prague under ITiited States law. 

The interpretation of these treaties hy the Court helow 
i> incorrect on the face of the documents, and inadmissible 
as a matter of international law and comity. The Prague 
government, one of the eighteen signatories ot the T renty 
of Paris, is entitled. just as that treaty states, to "dispose” 
of enemy assets uinler "such procedures us it may choose”. '' 
Treaty provisions such as this must l»e construed liberally. 
The Court below bus misinterpreted the adjunct to that 
treatv. as shown by the comments of its own authors. 3 ” 

The failure to acknowledge and enforce the Treaty of 
Paris in the Court lielow wn> error. It was not only preju¬ 
dicial error to the elear treaty rights of defemlant-appel 
lant here. It was dangerous error in its import of enmity 
to the legally recognized nets of a foreign state which 
foreign state is continuously called upon to recognize and 
enforce the similar vesting acts of our own government. 

( ittrt .Xer?*»iv ( ». s WC. 01 // 1 , .M2 t S .t.Vl I l'»52) at .112. 

:l Treaty of Paris, -upra footnote 2*. 

"’•Maim. I'.ncm I’pp-rlv and t li»- Paris I’i-acc I italics, M I .aw 
<J uaro rl> Kcvicvv l '>2 1 I'M* 1 
' !n Supra footnote 
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POINT III 

Cupitol-lterliii cannot invoke the aid of an American 
court to enforce rights accrued under Nazi racist laws 
which are specifically contrary to the public policy of 
this forum. 

Section a of para rrnph 3 of the stipulation in the within 
case states: 

“(u) It is common knowledge, and the Court is asked 
to take notice thereof, that while (ieruiariy was i»nv- 
erned h\ the Nazi regime, record intrs hy non-arvan 
artists were prohihited and the sale of record* hv arvan 
artists had to he approved hy the Nazi reiriin<\" 

All of the recordings here involved were originally made 
between .lime 193d and March 1941, dtirimr the Na/i 
regime.- 17 I’laintilT-appellee Capitol has no riirhts here 
which 11 id not arise under these tainted contracts. 

Very specific orders were issued for the Protectorate 
of Bohemia and Moravia hv the Uoicli Culture Chamber. 
The order of March *J7, 1941. read: 

"He who cannot prove his descent from ancestors of 
Berman or kindred blood Imek to the >mr I'»ini for 
himself and his spouse with whom lie was married on 
Cehruory It). 1941. or with whom lie enters a marriage 
thereafter, is not ipialitied to become a member of the 
Keieli Culture Chamber and has to give up lus pro 
I’ession. Such a person i* not allowed an> nctivit\ 
within the realm of the | specific) lieieh Culture Cham 
her without a special license after March 31. 1**41 " 

• 7 M, V pa. >. I s \ 

•*' • ilfu iat i*nlcr No I lf* lulioiliuin^ Reich l ulinrc i lia.n 
legislation m ilie ProlccloraU < illicial Ihillcim of Reich Mum. 

( liamln r. \pril 5. PM I Rl*|l PMl No To flu-order w.i* i-mu. 1 
In die I’ri 'iilciii of tlu- Reich Culture Chamltcr on Man'll 27 PMJ 
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This merely extended to I lit* Czechs the rest riel inns which 
had been in effect on musicians, writers ami artists in 
(icrmany from ami after September ‘2‘2. HKW. ;i ” 

So >trictly was this racist legislation enl'nrce<l that when 
a Dutch citizen like William Mcngelberg was hire«l. a spe- 
cial dispensation had to he given for him to conduct such 
decadent music as Mendelsohn's when outside the Kcieh. 
This generous concession was made to the Dutchman 
Mcngelberg in the following terms: 

"•in the other hand, you shall have the right to 
conduct the works of coiupo.-'-rs who fall under the 
tierman Non-Aryan Jaws, of the Chamber of Culture 
of the |{cieh. sticii as for example. Mi mlelsohn, Mahler, 
and Schouberg, even during the duration of this con¬ 
tract. with any other phonograph record firm in the 
world, without our being able to consider this an in¬ 
fringement * * *.** 

That these d spicahle laws were and are contrary to 
the public policy of the Cnited Stales is apparent, but any 
doubt that could have existed has been resolved by the 
formal statement of .lack H. Tate, legal adviser to the 
State Department of the I’nited States, under date of 
April Id. This formal pronouncement is as follows: 

Of speeial importance is Military (Sovernment 
Law No. d!> which shows this (iovcrr.mcnt's policy of 
undoing forced transfers and restituting identifiable 
property to persons wrongfully deprived of such prop¬ 
erty within the period .lanimry dtt. Ifldd, to May S, 
Id-Id. for reasons of race, religion, nationality, ideology 
or political opposition to national socialism * ' *. It 
should lie noted that the policy applies generally de 
>pite the exi.'ieiiei* of pnrejm -er- in good faith.”' n 

10 l<ci. li Law 1 .a/' ltc I'tfd, Part I. p f/d 

"‘Slip par. 4, |\x <i 

" Dcpartnunt *f State liiillctm. Vol XX. Xo 514, Mav s. PM«i. 
at p. 5VJ 
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As if to emphasize tin* evil auspices «f this case, Capitol 
lists tliirty-l'our records it claims of which twenty-aim* ar<- 
*>v Krna Sadi. I'laintiff-appclltint Capitol yearns to pn\ 
Miss Sad< for tile records which were seized as war repa 
rations hy the Czechs.'- 

Now it so liappens that the aforesaid Miss Sack. I'oi 
whom Capitol holds such solicitude, is one of the rottenest 
of all the tin reconstructed Nazi artists. So foul is her 
record, as a matter of fact, that the door is still «damm« ! 
in her face Its the I'uitcd States Immiirration Service 
whenever she rears her vocal head anywhere near the 
I ni'ted Stales. This was not only true in the heat < f past 
hollitrerency hut is slid true in HKi.V 

It is this Miss Sack, subject of twenty-nine of the thirty 
four records here, who will, if Capitol succeeds, he paid for 
the records seized h\ our ally a< war reparations. 

Miss Sack can meanwhile languish happily m her 
defenestrated state, secure in the knowledge that though 
the I idled States still otlicially considers her utterly nn 

Paragraph 12 of ilu* cnmplaini .said agreement- • * 

provide * " * in most insian.Ts also for the pavuiciii in addition of 
specified royalties based upon the unuilu-r of phonograph r<.. r.!- 
cniitaiiiing tin- artists' iimrpnt.-itix * i>eri.•riuain'e- mamiinitimd ot 
-tjd.” 

11 An Al’ dispatch from Honolulu, dated June p»s.i p„], 
lishctl m tin- New York Herald Tritium- ami . »tlu r new «pa|KT' ett 
June 10. reports the latest of .Miss Sack'* ahortixc * li'nris j.. -, llT 
.uhui--.il>n here Tin 1 dispatch stales 

"Honolulu. June •> < A I* l. Tin- Cniled Stales Immigration 
Service stud today it had refuse*I entry here last Saturday to 
Herman singer l-.rna Sack Sin- was on her wax from Y.m 
eouver. It. . in Australia. 

1 omreiice II Hails, olVteer in charge of the immigration .uni 
naturalization service otYn-e In-re. said Miss Sachs M;| * | ur r.-d 
under the Mel nrrnn Walter immigration act 

Mr Hails said he was 'not at liberix' to sax what the spccith 
rails** was. 

lie •'•tid Miss Sack voluntarily returned to i aiuda xvhet. 
olTered the alternative of a formal hearing " 





ile.'iralilr. :i I'niitul States Court will save her I'rmu the 
ennsequenecs nf her evil arts ami faithfully collect royalties 
for records lomr since seized I*y an Allied Power. 

That such a result could actually ensue from litigation 
m a I iiiti‘iI States Court would s****u» to defy not only 
international morality hut public decency. 

The Cl. art heh.w indicates that the approval of this deal 
with Capitol by the Joint Import and Kxport Agency 
vitiates the argument of public policy. An examination 
of the organic authority of that agency demonstrates be¬ 
yond question that its only function was to determine 
whether imports and exports were within sound economic 
limits, and that this multi-power Agency had no other 

function . 44 

" Milirarv t ...vernnunt laws 53 ' 12 led. Keg. 7(X)3i anil 53 
i Revised • i 14 III Key. 75671, prohibited certain transactions, 
anions them e\poris. unless liceitsfil. A» hereafter deseril ted, the 
|..in; 1A port Import Ageticv wa« given tlw authority m issue export 
licenses p.y order I’.K ‘>‘|46|337 •• f the Allied Knminandatura. 
daied August 21. 1*446. provisions similar to Military • .ovi nmient 
l aw- 53 and 53 i Revised » wi re enacted in berlin 

'| |„. Agreement i t /:<.omimV Fusion of the United States and 
United Kingdom Zone- in < .ermam of I lecciitls-r 2. I‘M6. provided 
in paragraph 4 

■•Agency for Foreign Trade. Kesp.nsiliiliiv for foreign trade 
will rest initially with the joint export-ini]s<rt agency. * * * " 

After lamiarv 15. I'M*. the Joint Kxport- 1 m|N.rt \geiicv tJI'JAi 
operated under a charter. i-u‘cd hv the Military t.ovcriiors of lie 
\ij-v?i n ;.nd bnti-h /one-, a. ting in concert :i' die I'.iparlite board. 
| his charter was published in "• .erniany. 1*M7-1*M0" (Itepartmrnl 
of State I'nhlication No 35561 beginning on page 163. it contaiii- 
rhe following provision- 

17 III. \gcney -hall lie i.-p. .n-ible, in accordance vvilh ill- 
r ,.\i-ed bizonal Fu-ioii Agrcenicnt and the general policies of 
die bipartite board. f..t lie ngnlati mi of all imports and . . 
port and for -in Ii dire i pro. uremenl as may be rci|uired. It 
-hall C- the re-|ton-ibilii v of tie \genrv to . n an. that a inaxi 
11,11111 export program -hall lie developed eiitisMettl with de 
a-. omplislitnenl of overall objeiiive- in • •ermativ and in con 
f .rrnttv with tie- jmli. v >f tie two 1 •"veiiitnenl- to tratisfei 
respoiisihilitv to • .••mian adtnini .tration as rapidly as is feas 
lllle " 
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Cnpilnl has no rights except those originally held by 
I olcfttnknn under their original racist contracts. 

< «*rt*iiiily an extended citations arc ncccssarv to cstnli 
lisli the fad that contracts so contrarv to public poliev of 
»»"• I'nitcl States as the basic Telefiinken contracts he 
cannot be enforced by this Court. It' those contracts had 
been made here they would be unenforceable. They g, u n 
no sanctity l>\ having been made under Hitler. Itcccntly. 
in fact, the I'nited States Supreme Court has had tlm «.j 
port unitx lo pass specifically upon business discrimination 
<•!. racial -rounds in the so-called “restrictive covenant" 
••uses ( Shi'fir if V. [\r<n»ii r. T54 |\ S, |, |JS s. Ct. Shi i lP 4 s, 

In that case the court enforcement of private agree, 
ments generally described as restrictive covenants Wa- 
before the I'nited States Supreme Court. These cove 
nants Imve as their purpose the exclusion of person* of 
certain race or color front certain property right.-. Tim 
Court said: 

•*\Ne hold that ill granting judicial enforcement of 
the restrictive agreements in these cases, the state- 
ha\v denied petitioners thee.pml protection of the laws 
and that, therefore, the action of the State cannot 

laud (p. i'll). 

I nder all the circumstances it seems an extreme piv 
sumption to call for the aid of an American Court to enforce 
I lie cont racts of a parent so morally diseased and so steep.-d 
in public opprobrium as the parent in this case. It seem.- 
impossible to defendant appellant that such aid can be 
successfully invoked. 

The best sunmini \ yet written of defendant appellant's 
position here is that of the l ailed State- Supreme Court 
in II mil v. / 1 ml where the Court staled: 

" i power of the federal courts to enforce the 
term.- of private agreements is at all times exercised 
-Iil.je. | to the restrictions and limitations of the public 
polic\ o| the l luted Slates as manifested in the Con 

‘•-CUt C S I t I‘MS | Italic- supplied I In- xx.,- r. «irn lix. 
covenant rase 
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stitution. t real ies, federal statutes anti applicable legal 
precedents. Where the enforcement of private agree¬ 
ments would be violative of that policy, it is the obliffii- 
lion of courts h> refrniit from such exertions of jntliciiil 
/loircr“ ( p. .‘14). 

POINT IN 

Failure to join indispensable parlies i> fatal to the 
claim of plaintiff-appellee here. 

An indispensable party is one whose "absence will pre¬ 
vent an effective determination of the controversy” and 
whose "interests are not severable and would be inequitably 
affected by a .judirm nt rendered between the parties before 
the Court.“ 

(‘nder this established rule (iramopbone Works National 
of Czechoslovakia is an indispensable party. 

Mercury, defendant-appellant here, is a licensee of 
CJ.W.N.C. It received possession of these masters only by 
contract with (J.W.X.C. (of November (», 11)47) 17 and has 
no other claim to title or possession thereof. 

Indeed, the Court below specifically passes upon the 
rights of the licensor (l.W.N.C. by saying: 

"The confiscation of the circular metal discs, known 
as matrices, did not invest the Czechoslovakian gov¬ 
ernment with the right to reproduce records from the 
mat rice- and distribute them beyond the Czecho¬ 
slovakian borders, or to license others situated beyond 
the • * • borders to reproduce records from the said 
matrices.fp. o‘{S). 

«•* Mahr v Snrwuh liit'ot I I ,S... . 127 X \ 152; It 'itcuhcnj 

cl ul lltiiuti 1 oimncrrtnlc lliiliiiiin, I'MK < 272 App. Uiv JOta. 1st 
, l/nr.ni v r ( nil ( <#r/- cl nl. I'M 7. 217 App Div 

• 17 > S/n.'W. Harrow. 17 flow 120. 1.V». lUulc, v Haller. KM 

I- 2d 220 (( \ l» < I'MO, 

47 Slip par 2 a. 






The cusps are clear that when a lessor an«l a lessee at- 
involved in litigation, the lessor is indispensable with tin- 
lessee. 

Thus in the ease of mining rights, a situation directl\ 
analogous to this ease, the lessor is an indispensable 
party : •* 

“The value of her royalties, rights and privileges 
arcordin# to the terms of the lease depended on suc¬ 
cessful ininimr operations to lie conducted by the lessee. 
Anythin# that would interfere with or prevent his pro 
duct ion of oil or #ns on the leased premises necessarily 
affected, reduced or extinguished her royalties in kind 
or cash and other privileges which depended on such 
production * * *. 

"In the case now before us the complainant's ri#ht 
to the injunctive relief * * necessarily depends upon 
the validity of the (defendant's lessors) lease. The 
question of its validity lies at the foundation of their 
rijfht of action * ' *. She is, therefore. * * * an indis¬ 
pensable party" (pp. 7»IS, .'».*>()). 

Stale of Wash in f/loti v. I'nilril Stair*. S7 K. L’d -I L? 1 
!('. ('. A. !t. lih'lti), is also directly apposite. There a lessee 
was before the Court on a land claim and it was held that 
even tlmu#h the interests of the lessee were severable from 
those of the lessor the lessor tStale of Washington) was 
an indispensable party. The Court said: 

.The Court must make a determination of the 

follow in# questions applicable to the particular case: 
I. Is the interest of the absent party distinct and 
severable.' L\ In the absence of such party can the 
Court render justice between the parties before it' 

Will the decree made in the absence of such party 
have no injurious effect on the interest of such absent 
parly ' 4. Will the litinl determination, in the absence 
of such parly, be consistent with equity and irood 

•'VI/.l i'ii,tell \ Pnlnijt. 15.) !■ M7 ( StliCii |«*07 » 

l o ilii- 'mu- «heel i' S,nah r.-im Oil c .■ \ 175 !•' 7J 1 * 

t till t ii l'HfM. m which Ics>..|n ni m.il Ii'xm-i > to ml I.mil were held 
mi I i s | 'Ci i s. i' . |i.ii iiis "ii llu same grounds 






2(i 


conscience.' * * If any one of tin- four iptest'ions is 
answered in tin- negative. titan tin* absent party is 

iinlis/irn.-llhlr "* | p. 42'*). 

It is respectfully submitted that any dorm* in behalf 
of plaintiff in this action will necessarily have "an injurious 
effect on the interest" of (i.W.N.C. 

The position of (i.W.N.C. here is the position of the 
lessor, whose title is the sole basis of the claim of the 
lessee. The lessee’s position, therefore, cannot he ap¬ 
praised without a determination of the position oi tin- 
lessor. and (i.W.N.C. was. therefore, an indispensable 
partv. 

There is also strong legal precedent to include Teh- 
fiinhen. C.M.M.H., as an indispensable party. For many 
years it has been tin- rule in patent litigation that the 
licensee alone (Capitol here) cannot bring an action for 
infringement.This rule has heen Iallowed also in copy¬ 
right and trade mark eases. - " 'I here is every reason, prac¬ 
tical and legal, for the rc<|uircmcnt that both these parties 
should he before the Court if the one (Telefanken) seeks 
to invoke the aid of an American Court to prevent tin- 
other from selling thi- property on the American market. 

This is especially true since Telefunkcn is nu enemy 
alien and is subject to the seizure of its properly by the 
Alien Property Custodian of tin- I ’ailed States. If joined 
in this action, therefore, its joinder would reipi'm- the 
intervention ol tin- Alien Properly ( ustodian as an inlei 
e>ted party . 1 The .joint lb-solution of the X*Jd Congress 
lerminatitig tin- war with (Jermany speeilieally reserved 

II , 11 ,-rnuin v Mm I\rim- . MX l S 252. It S < i .VAI. Meirr, 
id ImI Vul 4, p M5'» Intlrf>niilfiit U iir/rw Iel. v Kt ./. 20'» 
C > 45'/. at 4OX 

•••* ll'ulniski v Shapin'. 117 I- 2-1 ’*?>. iu W v Tme ( mines. 

I Sapp 01I 

•I 50 C > Curie \pp-mhx I y>. iallv 7 (I i 
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tilt* powers of ih«- Alien Property Custodian 
assets/’ 2 

l‘ , or the above reasons, (j.W.N.C. of Prague is certainly 
an indispensable party, and Tclcfunkcn of liorlin is like 
wise included, and the failure to join either in this action 
is a fatal error. 


POINT V 

Failure of the Court below to find facts and state sep- 
aralely its conclusions of law thereon, pursuant to Equitx 
Rule 70*4 and Rule 52. R. C. I\. 28 V. S. 0. A., was 
error and was highly prejudicial to defendant-appellant. 

a. In this ease Plaintiff-Appellee claimed thirty-four rec¬ 
ords sold by Defendant-Appellant. 

Rut it produced (ieruian contracts purportimr to envoi- 
only twenty-six of them.' 

Vet the injunction below enjoins Mercury from sel!ins;nll 
thirty-four. 

s ‘‘ II J. Ues 2K'». Approved i Vt I", p»5| 

•'• :i I'lainlilT printtiies two contracts In-tween IVli-fmtknt amt I'rn.t 
Sack. coveriiiK tile periods 

< Vmlier I. I'M4 to Septentlier .to. t * * A 5 

(Slip par 4. |-'\ It. pa- In 

January I. PM7 to Dd-emlnr .>I. l'»AS 

t Slip par t. I' x I), par '»> 

I’-iKbl of th, works m issue were n>>t record. .1 within th. dates 


>\ these eoiitraet.s 

I’lu-se works 

are istip 

>ar 4. I n \ . 

1 a Collet la 


recorded 


If Uoses are offer 

d ui Tirol 

11 corded 

Xn\ 7. C'ls 

( aii/oiuietta 


recorded 

lune 12. C 

1 am ui l ove 


recurdeil 

\uj; 24. |«M4 

N'o ( >ne Coves V. 

>u eic 

recorded 

Non 7 I’M5 

' hi the 1 teamifill 

Mine Daiiulie 

recorded 


\\ lien a 1 .ovelv 1 

adv Falls et, 

recorded 

Aujj 24. I'M 1 

\ ill;ij*«- Swallows 

l-ioiu Austria 

recorded 

lime 2.C l'M.t 
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Counsel respectfully hn/nrds a guess that this is one of 
tin* IV w instances in federal jurisprudence where an injnnc- 
tiovi has been issued on tin* basis of phantom contracts, 

This was possible only because tin* Court below failed to 
tile findings of fart in respect of tin* claims made by the 
parties. Defendant Momin below strongly asserted that 
it should not be enjoined on the basis of imaginary foreign 
contracts t Point IV of its brief below). 

The Court below did slate in its opinion that: 

"The «|ucstion raised (of the phantom contracts) is 
related tn the measure of damages" ip. :t4«»). 

and referred it to the Master. 

Mat in this respect the Court below is in error, since the 
decree heb»w also en joins Mercury from selling any of these 
eight numbers a,id thus indulges an assumption that Cap¬ 
itol will produce "secondary proof" of these crystal ball 
contracts to justify ,-uch injunction retrospectively. 

Hut Capitol had about four years between the filing of 
this action and the decree as issued to produce such eon 
tracts if they existed. The trial was concluded on March 
l 1 -, l!».')i’. The injunction of Mercury in this respect, there¬ 
fore, was not only an assumption of the existence of non¬ 
existent documents, but the referral of this matter to a 
master was directly contrary to Kqiiity Kale '»!> which 
states: 

"Save m matters of account, a reference to a master 
-hall be the exception, not the rule, and 'hull In ninth 
null/ upon lh<• hnii iii'i llml mu r i rrplitnnil vntuli- 
lion ni/nii'•> if." I Italics -applied.) 

There is no "exceptional condition’' here retpnring the 
mvstery of the phantom contract - to In referred to a mas 
ter. IMaintiff In-low failed to produce them and defendant 
Moreun was entitled In a finding of fact under I'spiity Utile 
70i • that they laid not been produced- 





29 


"Tin* finding’s ami conclusions should adequately 
cover tin* contested issues." 

an<l this is so, according to tin* ease cited, i-von though tin* 
opinion in the District Court includes some facts ami 
conclusions. 

h. Tin* Court below also suggests, though it docs not 
specifically find as a conclusion of law. that the acts of de¬ 
fendant Mercury hero constituted unfair competition. 

Mere, too. a specific finding would have greatly simplified 
this appeal, since thirty and one-third of the thirty-four 
records here were either produced first in the fnited States 
bv defendant Mercury or produced alone by Mercury/’ 

ni /-»’/<• Savers Corf, v Curtiss Caiidx. 1R2 K 2d 4 < 7th Cir P>5^i 
at page 7. 

Also, in fh'sih v C S . 1ST* I' 2d f*2.l i“th Cir 1**51 l. tlu- Court 
stated: 

"Tlu* trial court should mala such subsidiary findings of fa. t 
as will support tlu- ultimate conclusions reached by the i ■ nr 
* * * Kindi tigs should he sufficient to indicate the tactual basis 
for the ultimate conclusions of the court" i p. r»S5 * 

•‘•'A tabulation follows from I'xhibit ,\. par, 4, of the stipulation 
Rki r:\srn uv Dfkkvdwt Mhuikx Alum 


< hit in tin- Sievering 

August 1 

P>4'» 

If Roses are offered in Tyrol 

August 1 

I'M* • 

The • ilow Worm 

\llgllst 1 

PM" 

Under the 1 .ime free 

\llgUst 1 

PM" 

Cana miH'lta 

\llgUst 1 

PM" 

Una Voce I’oco l-'a 

\pril 1 

1"50 

Ouel t iuardo il t avaliere 

April 1 

l"5l> 

Caro N’oma 

April 1 

l"50 

Deu Tut*nit /il \ ersoeluu-u 

\pril 1 

1**50 

1 am iu l.ovc 

\pril 1 

1"50 

< hue 1 was Tight and Tipsy 

April 1 

1•*5t * 

This is the Kinest Day etc 

\pril 1 

1**50 

1 was never iu l ove etc 

April 1 

1**50 

No < hie l.oves Vun etc 

Max 1 

PM" 

« hi the Iteautiful Itliie Daitulte 

M.n 1 

I'M" 

< -old and Silver Walt/ 

Mav 1 

PM" 

Laughing Wall/ 

Mav 1 

PM" 


i t outmued on page ,10. i 
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Surli a findimr. plus the I’aet tint! there was n« copyright 
protection at nit) time in the I'nited Slates fur these works. 
Would have rciplired the Court below to hold that since it 
was the business initiative and ingenuity of Mercury that 
hroudit these works here, and that they were prior in time 
with the vast number of them on tin- American market, the 
unfair competition, if any. wa- actually by plaintiff-appellee 
against defendant Mercury. A counterclaim t<» this effect 
was asserted by Mercury. 

Since no such conclusion of law was stated, however, it is 
only possible to state that defendant Mcretin was prior in 
time with an overwhelming number tmore than thirty) of 
the thirty-four records: that it transcribed to the modern 
thirty-three and one.third rpm discs at its own expense 
(Slip. par. 4. Kx. X l and that after defendant Mercury had 
accomplished all this, comes plnintilT with a later contract 
to claim unfair competition. 


(Continued from pace 2'» 


Av Av Av 


Mav 

. 104'J 

Wlwn a l.'.vely lady 

•all* in 1 •> *ve 

Mav 

. PM'J 

Vieni Vicni 


Mav 

. I'M') 

\ iltaif-- S« allow- fr a 

i Austria 

Julv 

. I'M'J 

1 Jon Juan i recorded i 

i Amsterdam» 

Mav 

. 1040 

Sleep IJaby Sleep 


Mav 

. 1040 

in Kl I K W.H (IV ISoTI 

Pl.At.STII 1 \ Ml 1 >1 

i SHAM 

Ol Willi 


Iji h m.xm .\h.m i « W\> I'kiok is Timi. With Kim vi I»\ri 

Overture 1X12 IMmrv May I. I'MO ‘ apitol later 

l.-npcPT Walt/ l/.w#rv Abr. I. I'MO Capitol later 

I.;, I r.lliiia .\h'rfur\ \ug I. I'M'I < apitol later 

{•aria \ aUc M.-mn\ \m» I. I’MO Capitol later 

(except two-third*i 

Mv I tear Mar»|in, l/crrnrv Mav I. I'MO (apitol later 

I ti Play the lnti'» • til . .. I/ . lo v May 1. I'M" ( apitol later 

( iril.irihut \hrnu\ Mav I. I * 1 1'' (apitol later 

*■,mpliotiv No l t/i i.io, Itil\ I. |050 ( apitol later 

I ji ei i Kiu \n. ic. I «ot it I'niMiti wo |)i ii snv.i or Won ii 
Pi.ximii i ' veiiot \\ \ Pki'.n is Tivii \\ tin Kiiih I* vi i 

■[ lie ( ar.l Party < «/•)/"/ Sept. 5. I'M') Mercury lain 

Voice i : iv. 1 ''I toil \t*ril I'MO Men my lutei 

Kin-ie Traiimi’ 1 nf'il"! May 2. I'M') Mercury Inter 




31 

I'l".-, it .-■■. in l., ■{••ri>i>i|mil-;i|>|ii'lliiiii M,,, 

upsnli-lmvi, I.STJ.I Wirl.l «•.. is I!,.- iii.tr.* .. 

"i hullin' I,r I In- ('mil l Mow In ||li' lilnlinUK .,1' fa,-i 
"""■■his,mis til' In«■. i,s pinviil.-i liy tl„. I,fi„,| 

ir ».. ""•'-SIlriK llliv.. .I 

.Morfury s nillil In r,i- mi its .-..unt.-r.-lttitn 


CONCLUSION 

I lie ili-ri-iiiii lirlon mi,si reversed. 

A liri.-r rnstiiti'nii-iil „f tin- r,i,.[s is i|„. slyim-nst sum- 
iimry i«»r dol'eiidunj-iip|n>l!tini Merciin. 

These facts are: 

AI1 "'"'lo i" ... wi-iv .-ti.tiiv ihviii.,| u„,| 

—l/.nl IIS Will ■ I HI rill i„„s In I.|‘|,ns | n v,l li ill .. 

MM."" 

ll. This Sl'iv.llll-. mill III,. |l".||| In *.,|is|„,S(." „r ,.||,.„,y 
.•IS'i-IS. won- ..ir.I |,y |,|„. ..„V,.|.„||„.„1 , 1 , 1.1 ... 

""'" r <"•»»"•'« Trraty III' I'.-ins. .I„,„„„ - y 24 . 1114 ,;. 

... .M,.miry w,,uiml III.' rifthl I .. ilms.. ... 

'I'"'" I*"' Czm-li .. hi 1 nli,mi V.• v.-t.iln■ r I,. |;i47 - 

'I. Al'i'lll n vt.jir Ini,.,.. plninlilT n|,|».||..|. l'a|tit..l ■•mi 
Ira.-l<..l willi tli,. nriyiiiul Iit-|.|,i:,„ |*,, r ,|„. ., 11 , 1 .- 

n•curds (Octnlicr |. |M4S) V ' 

None of Hu- records \v;is ei.|.\ ritflilcd.-" 

I. ll is conceded lli;il .Merciirx did noi use ihc | 

... "'■• ('n pi Ini iiiii'ii.. ,,, il„. itiutilu'iiii". „r 

Iliese record*.’" 

Slip par in, par I , 
l'i•.• in.•(• |_* »•». Mipia 

s "l' I’-t. •< n 
^•N.p pa. 

"" S "l' I 1 -" 1 I'. «| 
s "l' l ,; 'r. .1 r. 
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if. Mercury was prior in time on ilie American market 
with more than thirty of the thirty-four records, being tin- 
sole producer of twenty-three of them." 2 

h. Mercury also ahsorhed the expense and efTort of con¬ 
vert inir these records to thirty-three-and-one-third rpm 
from the original seventy-eight rpm. for tin* current 
American market.'” 1 

i. All of the records were produced under (Serman law 
between 1933 and 1941. and the original rights of Tele- 
funken therefore accrued under N’azi racist laws."' 

j. Kven though the sole ri«rht of Telefuuken and thereby 
Capitol to produce these records accrued under contracts 
initially with Tolel'unken, no such contracts are produced in 
the case of eight of these thirty-four records."’’ 

k. N'o findings of fact or conclusions of law were filed 
by the Court below. 

Tudor these facts Mercury, which claims under the prior 
Czech agreement, and which has been prior in bringing 
nil but four of tin- thirty-four records to the American 
market, has been enjoined from further production and has 
been ordered to pay loss of profits and damages to Capitol. 

This, it is submitted, is error, for: 

A. In tin- absence of copyright there i- no property right 
in an artistic performance a - sm-h. 

It. Tin- Treat> of I’aris in any event gave I’rague tin- 
right to “dispose” of this property as it saw (it, which 
necessarily included sale in tin- I’nited Stales. 

C All rights of Capitol Iti-rlin. plaintiIT appellee here, 
-tem from contracts made under tin* Ib-icli ('tdture ('hnmhcr 

’ - i oolnote 55. slipra 
Stip. par. 4. Kx. X 
Slip. par. .t u, lib 
l-'ootnotc 5.t. -upra 
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vvliidi wi n- conirnly lo our public pole. ;,n,| ,.„ni,ol be 
enforced in oiii' ('oiirts. 

I). Thoujrh all Ilf rights of Mercury come from Pramii* 
iiiid nil I In* rijrhls "| ( apitol I min I ><■ r1 1 n. j i«• it Im- r iri<Iis| m- im 
nlilo party ol oriuin lias Im*i , h joined here. 

K. Substantial rights of defendant arc prejudiced here 
l»v the I ail u re ol the Court below to file tindimrs of fact and 
conclusions of law. 

Kor the above reasons, or any of them, the judgment 
below must be reversed, the injunction lifted, and defendant 
appellant Mercury must have judgment on its counterclaim. 

Wespectfully submitted. 

I'au. .1. Kkun. 

Attorney for IMcndant-Appellant, 
t tfiice and I’ost t tlVice Address. 

Times Tower. 

Times Sipiarc. 

New York City. X Y 
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I’rc-Trial (iiiiirrrcnrr Order. 

Tin* |tfirlii* sli|»ul«M tin* fullouuijr : 

Sh ' a.» itii im■ \<•«| 

’ n,, ‘ PHHif-s sli|ml«ii‘«l tl.. rollim-imr 

(ji) • 

(I’nsf 4 of I'llia<riapli :: < ..nil On |,. r , 

1,1 1 u»k« , n .in.| I lti!»|ilii*ii i;••>«. 

(.r.’iiiiiii..|ilimi ln,ln>lii.. I i,.| „ f |» r , liri „. . 

In »«"■ !>.<„;,n.i- „f I),,. NaiiMimlixiilinii ; „„i ( M„ii >r jiii<*ir| 

in I JI 1 .1. I.; i«I in»t l i'll 111 n;i i,'i I tlii.ii .. . , 


I I"' |*i»Tli<*> airi'Kfil ilul t||., f'ii|Unvi»|. 
vvliii-h Hi-ii' innikcl I'nr i«)«*nti mmi. max I. 

••vi«!i*n«*r: 


• I* ><-iiiii«*nf 
n-.-iv.Ml in 


Sfi* 1 ’ji rn trial ill I a.- :iiiiii-\.m| li.ivt.. 

Tl "- ..I 'Ii.-,. ,l„. r..ll..«fn u 

wIm. Ii w.* t‘f mnrk.'ij r.u i.l.intri>-;iti«>n. max l„ 

I'viilciiiT: 


'i'*rlltll'*nt>. 
n-.*iv«.,l in 


la) 


lit) * * * 


1,1 l’nniani|.|i I ,,r .., i , 


."■I l<: Tl," V„ti,.„„li/. 1 ,|„,„ 

, ,.lilisi'.ilI,... j„ |.,j*, ^ I1( ,„ n ;|> 

im.I l,Vi;iil.'i!i„ii S \„. mu,, 


I,.. 3 

< I'lli-i-timi i.| 

"I H>s; 


N’mI k , i‘ s ,,1' iVnvi-s is.- iii ‘i | (,x ||„, \| i,, I -1r 

U’liitr J n|' I , ar.*i :iaj.li | o|* « n.iri 

Kxliihil I.: No. !lj:i il.'il.'.l |).ml,,., - 

'> : !L’:» ih. 1,.,1 |),v.* ll ,h l . I - 


"I I ll* III S I lx 


mm:.; 
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-a 

I'li-Trial Vonfcrrun Onlrr. 

KxhiJ.it X: No. .Intel March 7. I!>4ti; 

Kxhil.it (I: X". II17.'! ilntcl November 27, l!MS; 
Kxl.il.it I': No. :;i74 .Intel November 20, 104*. 

All.*1' tin* above ••\liiliit> i K thru I’) an* contained in and 
an* translations «»t* lln- (.a/.cttes as official publications of 
flip (invniiin-.it i>r Czechoslovakia an*l an- .*lTi‘.-tiv<- in ac¬ 
cordance with ill*- r purport. 

hi) ’ * * 

iii Kxl.il.it V: Translation r.f tin- Ah of May 22. 
I01U amending tin- ('..pyriyht A«-t of (i.-nnanx of I0H1 with 
5 i-ivipi-i-i to right * of p.-rforumii<-« a s as published on pages 
I.'! atnl 44 of tin* International Labor Conference, 2titl. 
Session, (i.-n.-va, 1040. 

i.jl Kxl.ii.il \V’: Translation of the A.-t of Czeclio- 
-lovakia of November 24. 1020 concerning authors' rights 
with n-spt-i-t to rights of performances as published on 
pair*- 4_* of tie- International l.ahor ('onl''-n*n.-o, 2'ith S.-s- 
sion. (J.-n.-va, I!»40, 


Fxhibit K. 

6 Tin- l).**-n-i- of tli*- I’residcil of tin- lb-public of Czecho¬ 
slovakia of tiftoln-r Until, I04.'» concerning «-oulis.-ation of 
f-n*-iii\ proper!-. ami Knud's .• I National K.-stonition, puli 
l.'ln-*l iimi.-r No. 10*' in th*- Coll, contain' iii Section I. 
.-iihdivi-ion 2 a provision conli'caling without i-onipcnsation 
tin- propc.iv „f tit'* person - mentioned in Section 7, Mil. 
division "I'li)" of 1 1.*• Nationalization iJeep-e No. lull of 
Oelohei J411.. IlM.'i ni'-nt ione<l imnn-’liatclv Itelow. 



l-lrlnhil A'. 
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Tl "" .I' i*l" tin* I.Vjnl.li,. „f Cv-,., |,<, 

slovtikiti mi o.-ImImm _'4ill, l!»4.*i mu tin 1 Nationalization «.f 
Min.'- :iiuI Smi,„. in.li'-»rinl Kni-i pip.il,li>|,..,| un.l.i 
No. KHI. Cull, wliifli I)••*■ !•*•*• Iiu.w ill. for,-.. ..I ;i — i;*yin 
vi.lrs ns follows: 

SirriuN |. 

'■On ilii> *lny ui proniulirniion of il,j> |>rrrrr. ;ii. 
I'nlliiwinn <-nl<T|irisfS me nuliniuiliw.1 In Ini•„ l i,ni- 
Smif uwiu'il: 

I In l!(i. * * ' 

-7. Tin* innnur.'u'tnn. nf •rraiiiupiiMiH ir-oi,!-. 

a 

SkCTImv 4 . 

SiiIhI. I. |!\ Hu. nationalization tin- C/rrlinslovak 
Stain a«'.|iiin-s ill.' ownrisliip .a ih. iian.'iiali/.M .‘ii'.-i 
pri.-i-s im iliu cxtciii .<tat<'i| Ih'Iuu 

SiiIhI. J. Nationalization rllrrts all imim'VnMr p|.<p 
liuililiinrs ami installations smim: ill.- «»|>«*ruti..n 
"l‘ III.' nalii.iialivi'il I'lii.'i |.1;;11 a.-.Ml ,i, 

• Imlinsr all rights lpatrnt>. lirritM's. tra.lr marks. -I- 
>iirns. fir. l. I ii I Is. si'i'uiiti.'s. .I.'pusii liiiuks, .-ash ami 

"iilsiaii.liiii; assi'ls, all linislii'.l .a11• I n nlltii.-lic I . .I . 

Iiall' iiiuslii'il jri.oils. storks ami mntrrinls wlii.li Im-Ii.ui; 

. . nl.-iiinsi' mu i In- ,la> ul.m tins h,vr.r hum,- 

•III" IMarrs |.| ili'piisils m| raw malmnK a- ,, 

w.'ll as inovnlitr piupri i\ ami nirlil- p.'iiiiam iill\ , s 
in*; I In* opri alion of ihr . iilrrpi isr ai r snlijrri i.. i> 
uali..iiali/alii'ii, r\rn wti.-ir |||.\ || (ll |j 

mIIht iIihii I In* owimi of T In* rnlrrpiisr 

Snl., 1 . UI ;un-illiir\ I'iil<>r|irii> nn.l nnrli* 

.I"' >■".. a.« ».-ll n> nil .111,1 pi 

unrlis I'nrmiiiy Ml) in.i-iri:il piirl .,|i,. mi,immlimi 




F.xhihU K. 


t«*i-|»riarc nationalized along with tin 1 lath 
tin- «*xii*tit stated in suhd. 1. 

Sitli.l. 4. 11 tin- nationalized enterprise helwi 
limited liability company. joint-stock cmiipan 
minim: «•»*ii. i n with a vi-ry large capital. or in 
holdings an* in many hands, nr whose business co 
wide field. all it- proper", is nationalized, together with 

in which ..mpuny owns more than ha I f 

tile capital nr which it control-. 

Suhil, .*». In the case nt owners other than those 
covered hy suhd. 4. the Minister ot' Industry. in Sin 
vakin in mrrei incut with the Delegate for Industry and 
Trade, will exempt from nationalization single prop 
ertie>, or whole -ets, or rights that are not indispensa¬ 
ble to the operation of the nationalized enterprises, 
and leave them with the prisent owner. 

sutiox 

Suhd. I. A national etitei prise I See art. 11?) which 
takes over tin* property of a nationalized enterprisi 

also a.->nnie> it- obligation.- on tin- vesting date 

Ski-nun 7. 

Suhd. I. |-'or nationalized property which at tli 
time of tin- aelual termination of enemy occttpatio 
and of the Nazi or Kaseist regime undoubtedly In 
longed, oi 'till belong- to persons mentioned below, n 
eompeiistilion i- paid : 

a; To the t • 1 nui n Ih-ieli, the Kingdom of 11 miga i \ 
to public bndii - 

b) To pei -oils of I• r111-1ii or llimgarmn nalionnlit) 
with 'll" e\eep||o|l of llio.-e tt bo cilll plo\e I till I I III* 
bn vi' remained loval to the < '■/echo.-lovak I {e public. Imv 
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(*t>timii11| olf.-m-os jiitji iii-r til.. ( Z1 .,.J| an.I Slovak 
Million'-, mi. I I in vi* i-iihr-r «i**» i v»*l> |. r! i«-j | mt i in t h«- 
liirlii lor tin |il« r:ition o|' tin* Kopnhlinor siilTnrod un.l. i 
Nazi or l-'nsoist iirior. 

Sl.criov 1 a. 

SiiIhI. I. Tin* nationalized iiiiirpri'i' nrnl tin- t«.n- 
n*rn." in tJi<* nationalized hrunrli<-> previously midii 
|>iil»lir ownership will )><• I'nriimlly «Minstituit-ti ns m 
*ioiiiiI enterprises l.\ ill.. Minister of Imlustrv in nirr* •• 
inoni with tin- Minister of Finnm-e. in Slovakia also in 
njtTPPtnent with tin- IMt*|mli>s for Industry and Trade 
ami for l*’iimnee. 24 

SiiImI. Tin* setting up of a national enterprise will 
ho promulgated in tin* (V.oi-li ami Slovak nili.-ial Ca- 
xotii*> t I n*.Ini list ami I ra.lnv vostnik). 

Ski*T|o\ 13. 

SiiIhI. I National enterprises n p umh-r pnlilie 
ownor>hi|i. as dolim-d in >nli.«*i]limit rmrulnfions, ami 
thov linw tin- status of imlo|H-mlont hodios rorporat. 

I ln > an- regarded as linns oiijnNim: all l ights, ami 
siihjeel to taxation as linns puhlishini: annual neemints. 

Tlm> nmsi pn\ iluix ao.-or.lini: to tin- h-iral ruins, ntt.l 
• hil> oipiivalonls from the date of th.-ii establishments, 
as per Soolion I. sulnl. J. a). ..f tin \,-t of \pril 'hit. 

I!I.N. No. it. on ihitv o.pii\ali-iils. ^ 

SiiIhI. 1’. I In* not valm- of tin- siihstnmv trniislorr.-.! 

•" -•• national i-nli-rpriso In tlm Sialo. eotistitutes its 
original oapital. I In- day wlion tin- national onterpri-o 
m vostiil with tin- proport) liolomjini: to it. will |„. 
proiiiiili'aloil in iho Official tiazottes." 
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TltANSl.ATlOX 

t 11■ i■ i<■ i \i. tivzi.rn. or tiii. ('/n hmsi.ovak Hkim’ih.k* 

Ml M.msi'ii 1‘in; l»tr. 7n'» 

*rj:j 

XnTH I. I.KTIIK MlNISTKU Ml I SHI'.•'TRY OF 

Ofckmiif.u -7, l!4’» 

I’ursuant to sec. I. suImI. 4 of ill*- Ditrci 1 of tin* I’resident 
■ I the Republic -lal-.l October *24. 1!>4."> No. Kill Coll, mi 
Nationalization of Mines an«l Some Other Industrial ImiKt- 

|,rises. I decree I lull I lie enterprise 

'I'elefunk. n flier .Iralltlose Teleprilpllie (i.lal.li.11. 
with the seat ill lierlin 

a- to enterprises shunted within tin* hoiiinlnries of tin- 
( zeehoslovak Republic he nutionalizeil on October IJUa 

l.v becoming Slate owne.l, I.. ii is an enterprise for 

liuinilfuetme of r-cords neeordiiiJt t" see. I. par. I, No. -i 
•if the sai«l Oeeree. 

Thmuifh thi* nationalization, the Czechoslovak Stale nc- 
ipiires the ownership of the nntionnlize.1 enterprise to wit : 
of all real properly. Imildiii”.- ainl iinslallineiils Servian the 
operation o| the nationalized enierprise. all aeeessorie> ol 
tlx- enterprise jne|ii<!in<; all riirhts t patents, licenses, Iran 
eliises, tra«|e marks, samples, e|e.j, notes, securities, deposit 

hook- ea.-h ami oiiUlamlini' assets heloniron; to ..liter 

prise, all linisheil ami unfinished “nods, semi manufaelures. 
-lock- ami materials which belonged I" the enterprise 
on the liny when this deere. comes into force. I'luces 
of deposit of raw material, personal proper!> and rights 
pniTimnentl.N -orvmy the operation of lie- enterprise are 
affected hy lie- nationalization, even if !he\ belong to 
person- other than the owner of tin* enterprise. 





f\ > hH.il I 


To - hI '" 1 with il,.- crit'T|iri><v itII itiicilliii\ vnu-rp 
;md work- Im-Ioiii; intr tn tin- «aiin* nm. ,*,> well a > ; ,|| 
ti*rpris,*s ;iii-1 u,,rk> l'«.i i-iin- an inie^ral par' ,*f tin- natim, 
jili/.i'il property an* nal imiali/e,| almiL' with i)i<- |;ih.*i t.. r|„ 
••xlfil stated in mt. 4. par. L' •• f tin -anl |)<*.*n-.*. 

As Hi.* iiii1iiniali/.*.| . i.ti-rpi ,^.* li«-|..nir> in a .*..» p..rari..» 

Whirl, is ,l,i: II, ►!«„«. »ll ... (. III) 1111|],| 1 j/is | 

liiirmim I,. »,.• 4. fill.,I. I ,,r II, li,,,1,1, 

lll-H-s li„l„m;ilii; I,, III,. Iiuiiii ,,|||,.|-|„i,,. i wli.r.. III., mu I,, , „ 
Iwrjirisi, Ims in,,re limn „i|,. Imlf , r it,,| „i,,.,... 

Iia> a matrolling interest. 

T,n> . ... .. ll» 'I:.' ... 

Mivisti i: *■! I vH*^rt>i 
l’> I. \ i -»i \ \ 


Rvhiliit > 1 . 

TK.Wsi. vTln\ 


< H’t-'M'I M I /tillMSI.I»V Uv (i,\/| I I I or 

M \n« »i :>n. i!)i<; ,, 

XiiTin .a Tin Mi\i>m: hi l\iu>n:\ m 
I>1» I .Mill I! L'7. t;Ua 

,J y '■•rill.■ sn*. I. Mill, I. I ..I I),tlu* I*,-., 21 

"* ll*'* K«*|»ul»li«- nl Oelnher L 1 1. 1! 14:. \... |lHI f„j| 

.... Mm,.. s,,„„ |„,i u>tn . I | .. 

I herein ui\.* imtin• that tin* enterprise known m 

”1 itraplimi,* Sin,*!, t <*mpan\ I'm* I i i nmnphmn 
IiaInstr\ an.I I ia,|i*’* 
with the s,*at in | , iai;in* 


"its tin’ll.tutli 'nil l,\ 
-7. MM:.. Im . a i . it . 


I" •'"linn*' s*' 1 ::',' i„.,| ... , | ( , 

an enterprise I'm the iiinmil'neture nf 






gramophone records pursuant to <rc. I suli<l. I. N'o. J7 of 
tin* said 

Through this nationalization, tin* Czechoslovak State ac- 
«|tiir«*s the ownership of the nationalized enterprise to wit: 
of all real property, buildings ami installations serving the 
operation of the nationalized enterprise, all its accessories, 
including rights i patents, licenses, franchises, trade marks, 
samples, etc.), notes, securities deposit hooks, cash and out¬ 
standing assets belonging to the enterprise, all finished and 
unfinished goods, semi-manufactures, stocks and materials 
which belong to the enterprise on the day when this decree 
comes into foree. IMiteos of deposits of raw materials, per- 
23 sonal property and rights permanently serving the opera¬ 
tion of the enterprise are affected h\ the nationalization, 
even if they belong to persons- other than the owner of 
the enterprise 

Together with the enterprise, all ancillary enterprises 
and works belonging to the same owner, as well as all enter¬ 
prises and works forming an integral part of the national¬ 
ized enterprise are nationalized along with the latter to 
the extent stated in see. 4. subd. 2 id - the Decree. 

A> the nationalized enterprise belongs In a corporation 
which is financially very strong, all its capital is nationalized 
pursuant to see, 4. siihd. 4 of the Decree, along with subsidi¬ 
aries belonging to the main enterprise, where the main en- 
terprise has more than one half of the capital or where it 
has a controlling interest. 

This Decree comes into force on the day of promulgation. 

'fur Mi mstI-. it or l.vnesruv 
D. I.M SMAN 






Kxliilnl Y 


TI.\\\sl..\T|n\ 

* *l'l I' I 'J. < '/.! « II* »I.nV,\K (i \/r n | M| 

Mav lii. l‘M«; (im:'* !»!•!» 

liiOl 

I>K« i;ki: o» ri»r Mi\i>ri i: o> l.vi.r~n:v w 
M.vitm 7. llMli 

l ’"‘ sll| ii" >" s "''- 1- "i ili'- .. ii„. I>ri*>i>l.-ni ... 

tin- !{.'[.Illilil- Ilf Ol-Ililii-f _'i. 1 >14.-. lull., | ',,j| (I J, ,| 1( . y, ( 

tii.iializnlimi Ilf .Mill,., „ rl ,| s,, m ,. IKtid-niriw.’I 
••>t.-ll>lii,)i. tiiKHli.T with ill.. Minister ,,l Kina.,, 

(•"ti.| |iri.<i.. iii i-iiriliiiK t„ I . mi' lli,. 1 1 , ,v,.nini,. m 1 1 ., p| 

•litmiun I.’,. IH4iI X„. il. f„||. r,. L Mil,ili„H i,i, 1 ,111,1,1 
<-nti>r|in>.-*. I ilt'niirmit,. ||„. ... ,|„. 

,,f .1,11 ■ ,| "i- •". ils i l„t„|||,.|. ,,|. ,jj r , I( |.. |1U 

lii’s) ;is follows: 

A. Tlic nil 11 it- of iIn* linn : 

.I' 1 '"'". .V„.111:11 I ’• 

"• A.-tivily: lIn- im„„i|':„.,,nv. i|„, 

""‘I >lii‘l'"«il "I |,l,..|„i}!la]il, an,I ,.||„., *„ m „| 

... ••l<-<-lri<-.-,l. lin„i,lii.;i| „i„| ,,||„.| . .. 

liriiillH-ifiir i,|i|mrains. 11,,-ir »!«„,. |,i„,|> a,„| . 

as iv,-II as II,.. In.-tis.-s mH .-I'tlinu tins.,. 

"'ll it'll linn ml.' ll„- I in... \V.,i I.. X ;iT | 

i . Si-al : I'raa,,,. 

^ . . . Iliv.vt.".': an,I ll„. ... 

I ifs. 
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Exhibit V. 

K. Pursuant to Sou. :'.2, suM. 2 of tin- Povernnient Peeree 
X,.. ti. l!>4<» Coll, tli" tiraniophone Works. National 
Kntetprise will be titular tin- «lii«*«!i«m of tin* (‘••ntral 
thiran I'or Leather ami Uuhher Industry. 
y Pursuant > • seriioiis 12 ami 12. of tin* Dorm* til the 
PrrM.l. nt of tin- Kri.ul.lir N"o. inO/1!Mr» Coll. srrti.U.s 
I an<l 17 of tiovrrmii-nt Deere*- No. i»/ 15>4i» ( "II.. tin* 
(•/.rchoslovak state transfers as of January 1. I!>4«» 
from tin- Properties of Nationalized Knterprises the 
following properties ami rights to the “(iramophone 
Work- Nat onnl Kntnprise": 

1. The properties oi the enterprise Deutsehe Cranio 
phone ti.m.lt.ll. with the seat in llerliii to the ev 
tent of it' nationalization. 

2. The properties of til- enterprise K.STA. spoloetiost 
~.r.o with the seal in Priurite to the extent o.| its 
nationalization. 

The properties of the enterprise Telelunkeit Drain - 
lose Teleirrnphie (i.m.h.ll. with the seat in Berlin 
to the extent of its nationalization. 

t. The properties of ..nterprise Htraphon, akeiova 

spoleenost pro pruinysl a oheliod grauiofniiy, with 

the seat in P til if in* to ... of it-, nalionaliswi- 

tion. 

The properties of the enterprise The (iraniophoue 
( on.pan; «< zeehoslovakin ) Ltd.. poleeliost s fit 
eenvm oiney.enyin with tin* seal in Pratfite to the 
extent of it- nationalization. 

■■(; rainophoiie Works. Ntitionul Kntetprise," assumes 
the ol ill on lion - of nationalized enterprises eited under 

|-‘ a- of Jaaimr.' I. MPh. 
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I In 

/•.' / hi hi I X. 

H. I lie tic * i Willie ol' I lie propel! ie> taken over l»y -Graino 
|»Ik*ii<- \\ orks. National Knterprix-" HN o('.Inmmr a |H4e 
represents its c*a|»iial. 


Tin: .MiNivn.it or l.viavntv 

l» l.\r>M.w 


Exliihii O. 

TRANSLATION 

*>iticiai. ( /.i.t ih»i.iiv.\k m 

Hii r.Miimi IJ. IU 4 * 


l>M I!Kr. Ill Till. MlXISTI.lt OF I \ I'TsTItV Ml 
N"W.Miii.it L'7, I|»4s 

"" ,l "’ xttlHninliziilii.i) ..i,l, r|.ri.<,.... 

Xu. Inn mu;, c„||, 

II.VJI,,. IV,-i..<■ Ill’ lli'iviulin nil.-, >.,4,; 

. SI <'lliei;il (iir/.i‘t|e, (In- Minister of I in I ii.-t r \ aniinuiieo.l 
ih.ii i lie enterprise Trli’funkeii Chit • Ini In lose l'il.«i'i a |>ii n- 
‘ ’ ,,,h 11 "'lit III ' 1 win in He Hi ii. ns Ini- as u ennipri>e> 
enterprises loenteil w itliin the (‘xerlinslnvnk Repnl>lie 
nationalize.! ||\ lii coiiiini; State mvii.>.| ns of c •<- 

MM:. pursuant to s,,.. |. stih.1. I. N„ L >; 0 f the .. ,1." 33 

('resilient ot tile Republic. ilnteil Oftolier AI. !!»!.'' No |llli 
<o||.. oil lie- Nationalization „i' Mine. s...,,.- |,„|„ S , M • 
Enterprises. 

I'umimil l„ s,.,.. I. Mil,,I. \ Ml’ III,, si,i,| ,I,.,.|V,. \,.| II „ r 

ti„- Iji« x„. IN HIM I-..II. I ,I,(inn |,|„„ L . ,|„, 

;tf " r '" ;l "l '-"I 11 ,ri m’, I.. li> s,,,.. |. siiliil. ,,r i| n . 

ileel'ee the enterprise; 
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F.xhihU O. 


Telcfunkenplatte C.m.h.ll., Berlin In* nationalized, as far 
as its property ami furnishings arc located within tin* 

('zeehoslovak Repuhlie. because it is an enterprise which 
forms together with tin- nationalized enterprise an eco¬ 
nomical entity ami is derisively eontrolled hy the nation 
alized enterprise pursuant to SuIhI. .*». id' the said Section. 

This decree comes into force on the day of promulgation. 

Mixisrr.it: 

Ki.km i:vr. 

Exhibit I*. 
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TRANSLATION 

Okkiciai. ('/I i iiosI.ov.nk (i.\/.riTi: or 

I >k< •i-Mf.KJt 12. 1!MS pajre 2212 

3174 

Dir p.u ok rm: Mimsti k oi IvnrsTitv Ol 
N'om.miim: 2!t. 1 !*4S 

on th- embodiment of a nationalised enterpriseJnlo the 
••(iramophone Work. National Enterprise." 

A Pursuant to >ee. 12 of tin- D- eiee of the I'rendciil of 
the Repuhlie of October 24. I!M5 No. IIIH Coll. .... the 
Nationalization of Mine.-, and Some Industrial Enter 
3H prise, m Article II of the l.aw of April 2S. I'M* No. 

Ill Coll., on Nationalization of some additional Indu, 
trial and other Enterprises and Works and on regain 
lions of some eondil ion - of nationalized and national 
enterprise-, I emhod\ logHlier with the Minister of 
Eiimm-e n- of. .lanmirv I. I!tl»'. Hie property of the 
nationalized enterprise 

Telel'nnle nplatte (hm.li.ll.. Berlin 
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/'.'iliiliil /’. 

to till- o\lcn! I,r it. liutioliii I iz:,iinn into 4• 

Work., National Kntorprisi-. 

M. As or •laiiiinr\ 1. IU4ti, tin- t.raihoplini,.- \V,„k>. 

tional Knt.-rpris.. takes mvr flu- ol,libations ,.f tli, i,„. 
tioimlizivl enterprise, tni-iitlone.I m 1 1 >■ ion A, 

( . I In- properties o|‘ tin- luilionali/.iMl enterprise im-nti.>n.-.] 
A •'"'V l ,s "« ’I'- properties \tItjt*|| i)i,. (ir, 

pliom- Works, National Knterpri.e lalo-. over n. ,.| 

•lanililry Isl. 1‘IJli anil ii s V aht.,i,Miiin„- i t . 

original capital. 

Mixisti . 
Ki.cmi vt 

Kvhiliit V. 

• IK I’M AW 
I’ioiits mi I*i a iorm. wo 

I'ii.uts <>r A „f t),.. Tvv.-ut> Sj\i|i S,,si„n ... 

ill' 1 Inti-rnntimi.'il lailmr ('onl'ei-onee. In-I.l m |ii;,p.,, 
Sirilw-rliiiiil. Irnnslnti's III,. A, I 1,1 M„j L’L 1 . I!l|ll .i„h. I ,,,J 
III,, Ilijtlll A, l „r II,.in,am ,,| I!It 1 1 ;l> i,,|| m ,. 

"Tl„, aiillinr „f a vvnik -I,nil.an ll„■ „|„ |,,,. 

«■ i'ilt«-i, il, I,, ih,. can,. „r a Iniiislalini,. il„. tran-.l;,,,, 
an,I in Ilia .•an,' „f an a.la|,lnli„n. III.- a,la|,l, i. -I,all I,. 
,-,,n.i,l..,-,.,| as ll„- •anllnn-.' 

"*l a In,,nil, ,,| .. u,,,l ,. iivnriirii l,\ 

-I a l„,|\s,,|inl |inl-)'ni'|aan,a, l„ l*,,i,, a ,|.,\ ;,,, 11>t , ... 

|, "" l ""'l | '„' " iMl inslrum,,nis l'„r ill, ... 

'""•‘I"" snilinl. Ill,, ... II,ns ma,In .Imll I,,- 

si,l,.|,.i| aval,,nl l„ an a,lii|itali„n „i' t|„. |,| 1( . 

..■ slm" a|,|,ly in ..r.lina l,\ . .. 

|.iin.,limn. Hi.- liMiia ,,| |,ins an,I Mn|.l.-s. an,I ,.. 

I' 1 .ssi-. if Mii'li n'ntr.liii:- ,-Mn lu> fernJo.! as n 
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Exhibit I'. 


tistic activity. Tin* follow mir shall bo considered as an 
adapter: la) tin- performer. in tin* east* referred to in 
tin* first sentence of this paragraph; tli) tin- person 
who effects tin* recording in tin- case referred to in tin* 
stM'otni scut one *." 


F.xhibit \\ . 

CZKC11 OSI.OVAKIA 

ItlUHTS ok I ’kHI'uUM AX(’K 

I‘ages 41 -42 of Report A of the Twenty-Sixth Session 
of the International Labor Confute nee, held in 1040 at 
Geneva. Switzerland, translates the Act of Czechoslovakia 
of November 24, 1020 concerning authors’ rights, as fol¬ 
lows : 

••Section !>. Author. Adapter. 

•*i|) Tin- author of a work shall mean tin* person 
who created it. The author of an adaptation (adapter) 
(section 7) shall mean a person whose activities have 
re.-ulted in producing an adaptation of a personal 
character. 

••(2) Kxeept as otherwise .specified, the adapter of a 
work for screen production shall be held to be the 
director; in the ease of the adaptation of a work for 
42 instruments or apparatus for mechanical reproduction. 

he shall be the person who performs such adaptation 
or. in the ease of choral or orchestral adaptation, the 
person who conducts it (conductor), and in the case 
of the t rails po.- it ion of the work by its technical nr 
rumromcnl I'm reproductive machinery or parts there 
of. tin' per.-on whose activity determines the nature 
of the reproduction." 


